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FOREWORD 

BY 



Dr. Sir Chimanlal H. Setalvad, 


K.C.I.E., LE.D. 


It is my pleasant duty to write a Foreword to Mr. 
Joshi’s book The New Constitution of India. Mr. Joshi 
is eminently qualified to deal with the subject-matter 
by his past training and academic position. He was 
a Professor of History and Economics in one of the 
leading Colleges of Bombay and he is now a Professor 
of Law at the Government Law College. He is also 
in active practice in the High Court of Bombay and 
has the necessary critical and precise mind to deal 
with the subject upon which he has written this book. 

Mr. Joshi’s book is an impartial exposition of the 
New Constitution of India under the Government 
of India Act, 1935, without any political bias, and 
puts before the student and the general reader a 
complete picture of the whole system embodied in 
the Act. Though the book has been primarily intended 
as a guide for students of Law in comprehending the 
principles underlymg the New Constitution and its 
provisions, it has in fact, in my opinion, grown into 
a publication which will be of great use not only to 
lawyers but to the general public wishing to under- 
stand and grasp the implications and effects of this 
piece of legislation which constitutes a landmark in 
the political evolution of India. The historic back- 
ground, as delineated in the book, is very accurate 
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and enables one to appreciate in proper perspective 
the various stages through which both the theory 
and the practice of Indian administration have passed. 
The book is bound to be a great help to those on 
whom will fall the duty of administering the Act 
either in a ministerial capacity or as members of the 
Legislatures. It will also be a valuable addition to 
the library of every one, in any part of the British 
Empire, who is interested in Indian affairs. 

The importance of the Government of India Act, 
1935, in the political evolution of India cannot be 
exaggerated. When I first entered the Bombay 
Legislature (then called the Bombay Legislative 
Council) in the year 1893, that body was no more 
than a dignified debating society. The elected element 
formed only a small proportion of the total number, 
the rest being nominated by the Government. Barring 
actual legislation, the members of the Council had 
no control over the administration. They had only ' 
the right to put interpellations at the meetings of 
the Council and to discuss the annual budget but 
with no power to move any alterations therein. There 
was, of course, under the circumstances, no element 
of responsibility in the Legislature. The Viceroy’s 
Legislative Council, then called the Imperial Legis- 
lative Council, had also the same restricted functions. 

In 1909 came what are known as the Morley-Minto 
Reforms. These reforms did not introduce any radical 
change in the system, but only widened the member- 
ship and empowered the members to move resolutions 
and to vote on the budget. A similar change was 
brought about in the Central Legislature. One depar- 
ture was then made so far as the administration was 
concerned by requiring that one Indian should be 
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appointed to the Executive Council in the Provinces 
as well as at the Centre. Any idea, however, of intro- 
ducing Parliamentary government and clothing the 
Legislature with responsibility was not then in the 
picture. Lord Morley, the then Secretary of State 
for India, openly disclaimed in Parliament any inten- 
tion of introducing a Parliamentary form of govern- 
ment in India. It was only in 1919, after the Declara- 
tion of August 20, 1917, that the broad vision of 
Mr. Montagu made the introduction of responsibility 
the main feature of the reforms then introduced. It 
is noteworthy that the scheme of reforms evolved 
and submitted to Mr. Montagu jointly by the Indian 
National Congress and the Muslim League did not 
contain any element of responsibility. It was Mr. 
Montagu who during his tour in India instilled in 
the minds of Indian public men the essential heed 
of making the Executive responsible to the Legislature. 
The Act of 1919, however, introduced no responsibility 
in the Central Government and introduced only partial 
responsibility in the Provinces, thus creating what 
has been known as Dyarchy, whereby Ministers in 
charge of certain transferred subjects were made 
responsible to the Legislature, while the other half 
of the Government, in charge of what were called 
the reserved subjects, still remained irresponsible. 
Such a patchwork was bound to encounter obvious 
obstacles in its working. But even so, it would have 
served as a substantial step forward towards real 
responsible government but for certain unfortunate 
events that transpired. Although there were differences 
of opinion regarding the merits of these reforms, the 
Indian National Congress, at its sessions at Amritsar 
welcomed them and at the instance of Mr. Gandhi 
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himself passed a vote of thanks to Mr. Montagu. 
Soon afterwards, however, came disorders in the 
Punjab and other places and the unfortunate happen- 
ings during the administration of martial law in the 
Punjab. I have a vivid recollection of those events 
and the feelings they created in the country, as • I 
was one of the members of the Committee, presided 
over by Lord Hunter, that was appointed to investigate 
into those disorders. On the top of that, there were 
introduced in the Imperial Legislative Council the 
measures known as the Rowlatt Acts. The whole 
of the Indian public was against these measures, and 
it is significant to note that every Indian member of 
the Imperial Legislative Council, a good many of 
whom happened to be nominated by Government, 
voted against that piece of legislation. Even a reason- 
able request made for the postponement of the con- 
sideration of that Bill till the new Legislature came 
into existence was brushed aside. All this created 
widespread suspicion as to the good faith of Britain, 
and Mr. Gandhi started his Non-Co-operation Move- 
ment, with the result that the Congress people abstained 
from entering the Legislatures. The Legislatures in con- 
sequence were not fully representative of the people. 

One defect of this scheme of reforms as regards 
the Central administration was that, whilst the Legis- 
lative Assembly had a standing majority of elected 
members, the Executive was irremovable. This 
naturally led to a want of proper appreciation of the 
duties of both the Executive and the Legislature. 
The elected majority had naturally every temptation 
to act in an irresponsible manner, because whatever 
they did, the responsibility of carrying on the govern- 
ment would not be put on their shoulders, and they 
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knew that it did not matter what attitude they took 
up, the King’s government would still be carried on. 
Such an irresponsible feeling among the legislators 
correspondingly produced a disregard in the mind of 
the Executive of the views of the Legislature. In 
the Provinces, half of the Government being irre- 
movable, the elected members, from among whom 
the Ministers for the transferred subjects were chosen, 
regarded the Ministers with the same suspicion that 
they displayed towards the irremovable part, with 
the result that both in the Provinces and at the Centre 
the objects which Mr. Montagu had in view in 
introducing the reforms were not fulfilled, at any 
rate to the extent he had contemplated. 

At a very early stage in the operation of these 
reforms, it was realized that the system would have 
to be overhauled at an early date. Both in the 
Central Legislature and in the public Press there was 
a demand for the appointment at an earlier date of 
the Commission which, under the Government of 
India Act, 1919, was to be appointed after ten years 
to review the whole position. In pursuance to that 
general desire, what is known as the Simon Com- 
mission was appointed in November, 1927. Unfor- 
tunately again a great blunder was committed in 
deciding upon the composition of that Commission. 
Its members did not include an Indian, and this 
raised a great storm of indignation throughout the 
country. Lord Birkenhead, who was then the Secretary 
of State for India, tried to justify his act by con- 
tending that, inasmuch as the Royal Commission was 
to be appointed by Parliament, membership must be 
restricted to Members of Parliament. This contention 
was utterly untenable in law. I can testify to the 
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intensity of resentment in the country, for I myself 
took a leading part in a demonstration that took 
place in the city of Bombay to give expression to 
the public feeling in the matter. It is significant that 
all differences between the various parties were sunk 
for the moment, and the Congress, the Liberals, and 
all other political parties joined in protest against 
the exclusion of Indians from that Commission. The 
result naturally was that the Report of the Commission 
was stillborn. Mr. Gandhi then started his Civil 
Disobedience movement, and the country clamoured 
for complete responsible government. India would 
not be satisfied to attain that goal by easy stages. 
Lord Irwin, with his usual sagacity, saw that some 
steps should be taken and means devised to satisfy 
the public demand and expectations. It was mainly 
at his initiative that the Declaration of October 1929 
was made, asserting that Dominion Status was 
implicit in the Declaration made by Parliament in 
August 1917, and steps were taken to call a Round 
Table Conference in London for Indian delegates to 
meet the representatives of the British Government 
and Parliament to discuss the form of the new 
Constitution for India. 

There were three Round Table Conferences held 
successively in 1930, 1931, and 1932, and some Indian 
delegates were also summoned to London to act as 
assessors with the Joint Parliamentary Committee 
appointed to consider the Government of India Bill 
which the British Cabinet had produced. 

During the various stages from 1930 to the passing 
of the Act, the viewpoint of the British Government 
and the British Parliament had undergone a great 
change. One may recall what Mr. Ramsay MacDonald, 
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who was Premier when the First Round Table 
Conference was called, said in Parliament after 
that Conference was over. He stated: “Having 
had that majority, the Government is charged 
with the duty of conducting negotiations, and 
these negotiations had to be carried on from 
Parliament to Parliament. . . . That is the method 
of Government, and here, regarding India, the Cabinet 
must carry on these negotiations, until a point is 
reached when a proposed agreement is initialed — a 
very well-known stage in the negotiation of treaties. 
When the parties to the negotiations initial it, then, 
at that point, the House of Commons is asked whether 
it agrees or whether it disagrees. If it agrees, that 
is all right. If it disagrees, I think most Governments 
would regard the disagreement as a vote of no 
confidence, and would take steps accordingly .” 1 

This attitude was subsequently changed. It is 
common knowledge that not a single suggestion made 
by the British Indian Delegation, which was composed 
of the members of all the communities, was accepted 
by the Joint Parliamentary Committee, and the Bill 
that was introduced was in certain respects worse 
than the Report of the Joint Parliamentary Committee. 

It is an obvious fact that the New Constitution has 

not satisfied any shade of political opinion in India. 

It has often been said very aptly that responsibility 

is buried in a pile of reservations, safeguards, and 

“discretions.” At the same time, it must be admitted 

that with all its glaring defects the New Constitution 

is a substantial advance so far as the Provinces are 
concerned. 


1 House of Commons Debates , 
p. 1,113). 


December 2, 1931 (vol. 260, 
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As regards the Central Government, the idea of a 
Federation of the British Indian Provinces and the 
Indian States originated in a somewhat dramatic 
manner. The Simon Commission had hinted at such a 
federation to be brought about at some distant date. It 
w r as at the First Round Table Conference that the 
Indian Princes, v r ho were also invited to take part 
in it, suddenly expressed their willingness to come 
into a Federation, and, as Lord Reading then remarked 
at the Conference, that declaration of the Princes 
altered the situation completely. The motives operating 
on the minds of the British representatives, the 
British Indian delegates, and the Indian Princes 
were of a varied character. The British representatives 
were very unwilling to agree to any responsibility at 
the Centre unless they w r ere assured of a stable element 
in the Legislature, and they thought that the entry 
of the Indian States into the Federation would supply 
that element in the form of the representatives of 
the States in the Legislature. The British Indian 
delegates, anxious as they w r ere to secure responsibility 
at the Centre, and seeing that their only chance of get- 
ting it was by such a Federation, welcomed the idea. 
It is difficult to gauge accurately the motives operating 
in the minds of the Princes. Some of them no doubt 
were desirous in the interests of India as a whole 
to enter the Federation, even though it involved a 
certain amount of loss of their sovereignty. Some 
others were actuated by the hope that by entering 
the Federation they w^ould be able to escape the 
yoke of Paramountcy as exercised through the 
Political Department of the Government of India. 
But while they were anxious to be relieved from the 
strong arm of Paramountcy, they were not prepared 
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to trust the Federal Government, in which they were 
going to have a strong representation, with the powers 
which the present Government of India exercises as 
the representative of the Crown in matters of Para- 
mountcy. Therefore, while expressing their willingness 
to enter the Federation, they insisted that their 
relations with the Crown should be outside the Federal 
Constitution. The result has been that while they 
have to surrender to the Federal Government part 
of their sovereignty, Paramountcy remains unaffected 
and will be exercised by the Representative of the 
Crown entirely uninfluenced in that respect by the 
Federal Government. There is a considerable body 
of opinion which now feels that, instead of having a 
federation of the character evolved at present, it 
would have been better if a federation of British 
Indian Provinces alone had been inaugurated, and 
the States might have been invited to join it at some 
later stage on conditions very different from those 
which are offered to them now. 

The Federal Constitution embodied in the Act lias 
no precedent in any other country where federal 
government exists. In the United States of America, 
different sovereign States agreed for the general 
benefit to surrender part of their sovereignty to a 
federal government which they brought into being. 
In India, on the other hand, so far as British India 
is concerned there has been a strong central, unitary 
Government. It is now the Centre that sheds some 
of its functions and powers and surrenders them to 
the Provinces. The Federation is also a curious 
combination of Provinces working under a Parlia- 
mentary system of government and autocratic Indian 
States. It is difficult to prophesy how such a novel 
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Federal Government will eventually work out. It is, 
however, clear that if India is ever to take her proper 
place among the nations of the world, one cannot 
have democratic government in two-thirds of India 
side by side with autocratic government in the 
remaining one-third. It is, under these circumstances, 
a desirable thing that the States should be brought 
under one central authority, so that by close contact 
with British Indian Provinces working on the Parlia- 
mentary system, the States will sooner or later, 
possibly much sooner than people imagine, have to 
reform and remodel their governments more or less 
on the same lines as the British Indian Provinces. 
From that point of view, one is inclined to welcome 
this novel form of Federation. Time alone will show 
whether India under this Federation will ultimately 
evolve a system of government suitable to her 
requirements. 

The above are my personal views and should not 
be attributed to the author of this book. 


Chimanlal H. Setalvad. 
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“A professor whose duty it is to lecture on Consti- 
tutional Law must feel that he is called upon to perform 
the part neither of a critic nor of an apologist nor 
of an eulogist, but simply of an expounder; his duty 
is neither to attack nor to defend the Constitution 
but simply to explain its laws.” In writing this work, 
I have kept in mind this dictum of Professor A. V. 
Dicey. The book seeks to expound the New Consti- 
tution of India in a historical setting with the object 
of enabling students of law and Indian citizens in 
general to understand and appreciate the legal and 
constitutional aspects and implications of the New 
Constitution. 

The Indian Constitution; the Government of India 
Act, 1935, and the Orders in Council made thereunder, 
is prescribed as one of the subjects for Law and Arts 
Examinations in various Universities in India. This 
book is intended primarily to supply the need of a 
comprehensive textbook for the students of the Indian 
Universities. There is also an increasing demand on 
the part of citizens both in India and abroad for a 
handy volume dealing with all the aspects of the 
New Constitution. The purpose of this book is also 
to satisfy this growing demand. 

The Constitution of a country is only comprehensible 
in terms of its history. In order to enable the reader 
to appreciate the nature of India’s constitutional 
advance from stage to stage, and the significant 
constitutional changes introduced by the Act of 
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1935, the whole subject is treated on an historical 
background. — 

The Government of India Act, 1935, has 321 Sections 
and ten Schedules. Fourteen Orders in Council have 
already been issued under it. Further, there are Instru- 
ments of Instructions issued or to be issued to the 
Governors of the Provinces and the Governor-General, 
which are a part of the Constitution. The Instruments 
of Accession of the Rulers of the States, and the 
Agreement between Iiis Majesty the King-Emperor 
of India and His Exalted Highness the Nizam of 
Hyderabad with respect to the administration of Berar, 
are also material documents for the study of the 
Constitution. The statutory material of the New 
Constitution is so large that it is very difficult to 
deal with it fully in one comprehensive and self- 
contained book. I have endeavoured to present the 
whole of the material precisely and concisely, embody- 
ing the substance of all the Sections of the Act, 
important Schedules to it, Orders in Council issued 
up to December 16, 1936, and the Berar Agreement. 
The important Schedules to the Act of 1935 are given 
in Appendices. The Letters Patent constituting the 
office of Governor-General of India, the Commission 
appointing the Marquess of Linlithgow to be Governor- 
General and Crown’s Representative, the Instrument 
of Instructions to the Governor-General and the 
Instrument of Instructions issued to the Governors of 
the Provinces, are given in extenso in Appendix A. 
A copy of the revised draft Instrument of Accession 
is also given in Appendix F. ^ 

The Government of India Act, 1935 contains the 
longest and most complex Constitution in the world. 
Some of its provisions do not deal with the fundamental 
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law of the Constitution, but are only of an administra- 
tive character. The anxiety of the British Parliament 
to provide comprehensive and effective safeguards 
and reservations accounts for the complexity of the 
Constitution. But it is to be borne in mind that it 
is not easy to frame a Constitution for one-fifth of 
the human race, and especially when there are many 
conflicting interests, and the avowed object of the 
Constitution is to grant responsibility with reservations 
and safeguards. Moreover, the nature of the All- 
India Federation, which conforms to no accepted 
theory of federalism and which is at once a bold and 
unique constitutional experiment, is also responsible 
for the length and complexity of the Constitution. 
There is a further complication, as the All-India 
Federation consists of British Indian Provinces 
which are democratically governed, and of States 
which are under the personal rule of their Princes. 
Thus the authors of the Federation have incorporated 
in one political structure two different kinds of polities, 
forgetting that in their functioning within one structure 
these may prevent the growth of the vitality and organic 
unity of the new federal polity. 

Ultimately, the real nature of the government in 
India, both Federal and Provincial, is to be Parlia- 
mentary. The present Constitution in its internal 
structure resembles Parliamentary Government, but 
it differs vitally from it in substance. Whilst Parlia- 


mentary Government is in the process of being discarded 
in some of the countries of Europe, India is given for 
the first time responsible government in the Provinces 
and a semblance of responsible government at the Centre . 

For a proper study of the New Constitution of 
India, one must have some knowledge of English 
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Constitutional Law, Paramountcy, Federalism, and 
also the Constitutional Law of the Dominions. I have 
endeavoured to deal briefly with all these topics. 

It is very difficult to anticipate the results of the 
working of the New Constitution. Admittedly, 
Dominion Status is the constitutional goal of India. 
But there is no provision in the Constitution for the 
realization of this goal. Indians look upon the New 
Constitution as an imposed Constitution which is 
incapable of growth from within. It is encompassed 
in a strait-jacket. Nevertheless, having regard to the 
nature of the New Constitution and the political 
conditions in India, we can easily assert that its 
working on proper lines 'will inevitably result in 
securing for Iryiia full responsible government. The 
ultimate amendment of the Constitution by the 
British Parliament to grant full responsible government 
to India is inevitable. 

My sincere thanks are due to Dr. Sir Chimanlal 
Setalvad, K.C.I.E., LL.l}., for his kindness in 

reading the manuscript, for his valuable suggestions, 
and for the Foreword with which he has been good 
enough to honour this book. I am grateful to my 
friend Mr. M. C. Chagla, B.A. (Oxon), Barrister-at- 
Law, for going through the manuscript and making 
useful suggestions. I have to thank Mr. T. C. Srinivasan, 
B.A., who so carefully and expeditiously typed the 
manuscript as to enable me to finish the work by the 
end of January. 

My thanks are also due to the authors of the various 
books I have consulted. 


G. N. Joshi. 


Government Law College , 
Bombay . February, 1937 
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“And if the constitutional changes now impending 
predicate the remarkable growth of Indian political 
consciousness in terms both of the desire for self- 
government and of a growing realisation of the essential 
unity of India, so also those changes connote a profound 
modification of British policy towards India as a member 
of the Commonwealth. For indeed, by their very nature, 
they involve nothing less than the discarding of the old 
ideas of imperialism for new ideas of partnership and 
co-operation.” 

H. E. the Viceroy of India, in a 
Speech on September 21, 1936. 


“Government with us (Englishmen) is government by 
opinion ; and that is the only kind of ‘ self-government ’ 
that is possible. So there arise ‘ two familiar British con- 
ceptions ; that good government is not an acceptable 
substitute for self-government, and that the only form 
of self-government worthy of the name is government 
through ministers responsible to an elected legislature/ 
There is^rindeed, a third British conception, that good 
government cannot endure unless it is self-government.’ * 

W. Ivor Jennings, 
Cabinet Government (1937). 




CHAPTER I 



THE NEW CONSTITUTION OP INDIA 


The Historical Background 

K 

The conquest or acquisition of India by the British 
is an outstanding event of modern history. The 
British came to India to trade, and in the process 
of trading, by the inexorable force of circumstances, 
became the rulers of India. The East India Company, 
which commenced trading with India under a Charter 
granted by Queen Elizabeth in 1600, conquered or 
acquired India with its own resources under the 
authority and with the help and guidance of the British 
Parliament for and on behalf of the British Crown. 


1. Acquisition of Sovereignty and Suzerainty 
of India 


The sovereignty of India was acquired by the 
British Crown by a process which was slow and 
uncertain apd which took place both in England 
and in India. 

As the East India Company was essentially a 
trading corporation, there was for it at first no question 
of sovereignty or territorial acquisition. The sovereignty 
of the Crown over India is based partly on the Charters 
and partly on the Acts of Parliament, and where 
these fail, on the constitutional maxim that all 
conquests made by the subjects must necessarily 
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belong to the Crown. The Company was at no time 
sovereign in the strict sense of the term. Its authority 
was derived from the Charters or Acts of Parliament. 

Having regard to the history of the Company in 
the seventeenth and eighteenth centuries, it may be 
stated that sovereign power w r as delegated to it by 
the Crown in successive stages by the Charters which 
were renewed at regular intervals. The Charter of 
1600, which incorporated the Company as a trading 
corporation, gave it power to make laws for the 
government of its officers. The Charter of King 
Charles I (1661) authorised the East India Company 
to export warlike stores and to make peace and war 
with Native Princes within the limits of their trade. 1 

The Charter Act of 1663 authorised the Company 
to use martial law for defence against foreign invasion 
or domestic rebellion, but there the Crown reserved 
to itself the sovereign right over the forts in India. 

By the Charter of 1698, the powers of the East 
India Company were restricted to raising forces to 
defend the forts, but all sovereign rights were again 
reserved, and amongst those thus reserved was the 
power of establishing Courts of Justice. The Charter 
of 1758 delegated to the Company the power to make 
treaties and to cede territories acquired by conquest 
from Indian Princes or governments. The Regulating 
Act, 1773, which put the question of the undoubted 
sovereignty of the Crown beyond all doubt, was the 
first legislative enactment that made a definite provi- 
sion for the sovereign administration of the dominions 
acquired by the Company in the East Indies. Such 

1 The Charter of 1661 was absolutely null and void, as the power 
of making war and peace is admitted by all jurists to be an in- 
communicable prerogative. 
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sovereign rights were vested in the Governor-General- 
in-Council, in whom all the civil and military power 
was vested. He, and not the East India Company, 
was really the only representative of the Crown in 
India. His powers were definite. The right of the 
Crown to establish a Supreme Court of Judicature 
at Fort William was exercised by the establishment 
of a Supreme Court of Judicature at Calcutta. By 
the Act of 1784 the Board of Control was given power 
to superintend all services relating to civil and military 
government and the revenue in the East Indies. The 
Act empowered the Governor-General-in-Council at 
Fort William to superintend the Presidencies of 
Madras and Bombay, if not repugnant to the orders 
from England. It prohibited the Governor-General- 
in-Council, except in case of emergency, from declaring 
war without the consent of the Court ^of Directors 
and the Bpard^of^ontrol. The Act also empowered 
the Crown to set up Courts of Judicature at Madras . 
and Bombay. j aw „ aJ , u a, h y" 

It is to be noted that the early Charters were 
expressly stated to be “without prejudice to the 
claims of the public.” It was in 1813 that we find V J‘ 
for the first time the express reservation of the r **J r **1 
undoubted sovereignty of the Crown over the territorial ^ °*** - 
acquisitions of the Company. The Charter Acts of ' /vu>~, 
1813, 1833, and 1853 declared that the Company 
was only a trustee of the Crown as regards its posses- 
sions, rights, and powers. The Government of India 
Act of 1858 transferred the government from the 
Company to the Crown, and vested in the Crown all 
the territories and powers of the Company. Thus 
the powers and privileges granted to the Company 
by Charters were confirmed, supplemented, regulated. 
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and curtailed by various Acts of Parliament till 
they were finally resumed by the Crown in 1858. 
The change effected in 1858 was thus not a new 
acquisition of sovereignty, but only the resumption 
of a delegated authority by the Crown and the exercise 
thereof directly by the servants of the Crown there- 
after. This fact was, however, further emphasized 
when the Queen under the Royal Titles Act, 1876, 
as “a recognition of the transfer of government ” 
made by the Act of 1858, adopted the style of Empress 
of India. 

Secondly, in India, the Company was dependent on 
the grants of the Moghul Emperor and other rulers 
for permission to trade and the right to settle disputes 
within the territorial units of their factories. In 1641, 
on payment of a tribute, a Hindu Prince granted 
the Company a piece of land on which Fort St. George 
(Madras) was built. In 1688-9 a royal grant placed 
the Island of Bombay under the Company’s control. 
The King had full sovereignty over it, as it was part 
of his wife’s dowry. In 1698 the Company obtained 
the zamindari right over a portion of land on which, 
subsequently, Calcutta was built. Territorial acquisi- 
tions and concessions granted by or wrested from 
native rulers gradually established the Company as 
a territorial sovereign in rivalry with other native 
powers, and finally, by 1858, left the Company 
exercising universal sovereignty throughout British 
India and paramount authority over the Native 
States. 

Thus, strictly speaking, there is a twofold source 
of acquisition of the sovereignty of India. But it is 
very difficult to locate the point of time when the 
sovereignty of the British Crown became a fact in 
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relation to various territories which came under the 
Company’s control either by conquest or under a 
treaty or grant from the titular Moghul Emperor, or 
by agreement or by extinction of Indian rulers, or 
by the assumption and assertion of sovereignty on 
the part of the Crown. The legal and constitutional 
position of the Company up to 1858 is fully defined 
in a series of judicial decisions. 1 The Company exercised 
delegated sovereignty over the territories under the 
Government with all the powers in connection with 
the external relations of those territories incidental 
to the exercise of that sovereignty, subject, of course, 
to such restrictions as are imposed by Charters or 
Statutes. 2 * * 


To sum up, the title of the Crown as Sovereign of 
India is a paramount title, arising from the funda- 
mental relations between sovereign and subject ; it 
is in no sense derivative; it did not come from the 
East India Company, and has nothing to do with 
the Transfer Act of 1858, but rests on the broad 
principle that a subject who acquires territory acquires 


1 “Upon this legislative authority, subject, however, to such 
control of the Crown, as is provided by several statutes, does the 
right of the Company to the possession and government of the 
territories acquired in the East Indies depend, and from the same 
legislative authority . . . it is manifest that the East India Com- 
pany have been invested with powers and privileges of a two- 
fold nature, perfectly distinct from each other, namely, powers 
to carry on trade as merchants, and power to acquire and retain 
and govern territory, to raise and maintain armed forces by sea 
and land and to make peace or war with the native powers of 

1 i«o“Trl lbS o n The East India Com P*ny, 5 Beng. N.C. (1839), 
; /To ® v S ® cratar y of State in Council v. Kamachee Boyee 
Saliaha (1859) 7 Moo. Ind. App., p. 476; Hemehand Dovchand v. 

Chhotamlal, 33 Ind. App., p. 1. 

I he Government of India has always possessed two sets of 

at K et .u eri r^ ed ori K‘ rlall y from the Crown, but exercised 

ferred to?l?„ b / he Ea ^ Ind 'f Com P un y and then in 1858 trans- 
in r Governor-General in Council ; another set which grew 

in course of time, and was never parted with to the Company. 
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it for the Sovereign, and not for himself. This principle 
applies to all territorial acquisitions, whether made j 
in time of peace or war. The East India Company 
acquired territory and ceased to be a purely com- 
mercial corporation, and all the rights of sovereignty 
thus acquired at once accrued to the Crown. The 
paramount title of the Crown was in no respect 
modified or affected by the puisne title of the East 
India Company at the time when the government of 
India was taken from the Company. Parliament 
might have attached restrictions to the prerogative. 
This was not done. The only effect of the Transfer 
Act of 1858 was simply to determine the trustee 
administration of the Company and not to create 
the title of the Crown. 

In India, the Crown, in addition to its inherent 
authority, represents the authority of the Moghul 
Emperor of Delhi over all the Indian Princes. This 
authority was partly acquired and mostly assumed 
and asserted. The suzerainty of the Crown over the 
Native States is partly acquired by treaties, engage- 
ments, and Sannads, but mostly assumed and asserted 
with the growth of the British power. 

2. Origin and Growth of the Indian Constitution 

The constitution of a country is only comprehensible 
in terms of its history. The origin and the growth 
of the Indian Constitution is rooted in the history 
of British India. “The history of British India falls 
into-three periods. From the beginning of the seven- 
‘ ® teenth century to the middle of the eighteenth century, 
the East India Company is a trading corporation 
existing on the sufferance of Native Powers and in 


THE NEW CONSTITUTION OF INDIA 


7 


rivalry with the merchant companies of Holland and 
France. During the next century, the Company 
acquires and consolidates its dominion, shares its 
sovereignty in increasing proportion with the Crown, 
and gradually loses its mercantile privileges and 
functions. After the Mutiny of 1857, the remaining 
privileges of the Company are transferred to the 
Crown, and then follows an era of peace in which 
India awakens to new life and progress.” 1 During 
the third period, Indians become politically conscious 
and demand a share in the administration of the 
country. The third period ends with the passing of 
the Government of India Act of 1919 based on the 
Declaration of August 20, 1917, which inter alia 
accepted the progressive realization of Responsible 
Government in India as an integral part of the British 
Empire, as India s political goal. The fourth period 1 
begins with the introduction of Dyarchy in the 
Provinces in 1921. During this period, India demands 
full Responsible Government. This period ends with 
the passing of the Government of India Act, 1935, 
which creates a polity for the whole of India, and 
inaugurates a new era in her constitutional develop- 
ment. The principal events of constitutional importance 
in each period may be briefly stated. 

Period I. 1600-1765 

The first period (1600-1765), which is entirely a 
trading period, begins with the Charter of Queen 
Elizabeth. Without going into the details of the 
fortunes of the East India Company, it is enough to 
state that during this period the Company is essentially 

1 Imperial Gazetteer , Vol. IV, p. 5. 
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a commercial corporation, enjoying mercantile privileges 
of trading with the East Indies. 

Owing to the capture of Constantinople by the 
Turks, the nations of Western Europe were compelled 
to resort to the sea route to the East. Their spirit 
of adventure helped them. Vasco da Gama landed 
* in Calcutta in 1499, and within a short time the 
Portuguese Empire was founded in the East. In 
course of time, Portugal was dominated by Spain. 
The monopoly of Portugal and Spain was soon 
challenged by England and Holland. In England, 
the spirit of adventure and colonisation was in the 
ascendant. Holland and Spain were at war for a 
number of years, and it became difficult for Portugal 
and Spain to retain their monopoly of the Eastern 
trade. As the position of the individual traders in this 
competition became precarious, the Chartered Com- 
panies came into existence. In 1600 Queen Elizabeth 
granted certain London merchants a Charter for 
trading purposes in the East. In return for these 
privileges of trade monopoly the East India Company 
paid to the Crown a share of its profits. 

The Charter granted by Queen Elizabeth was 
renewed from time to time by the English kings and, 
after 1688, by Acts of Parliament. The Government 
of England had neither direct share in nor responsibility 
for the affairs of the Company. The qualification for 
a Proprietor of the Company was the possession of 
stock to the value of £500 and upwards, and for a 
i Director £200 stock. Directors were elected annually 
by the Board of Proprietors. The Company’s settlers 
were responsible only to the Directors. The Company 
, had also under the Charter the right “to acquire 
, territory, fortify their stations, defend their property 
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by armed forces, coin money and administer justice 
within their own settlements.” In the exercise of 
this right, the Company acquired a few trading stations. 
The first of such stations was at Surat, where the 
Company obtained some concessions from the Emperor 
Jehangir. It built factories mostly on or near the 
coasts. In 1616 the Company opened a factory at 
Masulipatam, and in 1641, as already noted, Fort 
St. George was built at Madras on land acquired from 
a Hindu ruler. A factory was also built on the Hugli, 
which was subsequently moved to Calcutta in 1699. 
In 1662 the King of Portugal handed over the Island 
of Bombay as a dowry to Charles II, who granted 
it a few years later to the Company. 

On the death of Aurangazeb, the mighty Empire 
of the Moghuls broke up, and by 1761 it survived 
°9lZ.. as a shadow without substance. Provincial 
governors set themselves up as independent rulers, 
and began fighting with one another. The Marathas 
were busy consolidating their power, but w^ere at the 
same time fighting amongst themselves. The Rajputs 
were not powerful enough to establish a Rajput 
kingdom, and the Sikhs had not gathered sufficient 
strength. There was no strong central authority to 
take the place of the Moghul Emperors. A vacuum 
wa g_created in the political life of India. The oppor- 
tunity was missed by the Hindus, and the vacuum was 
filled by the British, who took advantage of the 
political conditions in India. The European situation 
helped them in defeating and ousting from India 
their European rivals, the French. At one time the 
French had almost established their iiower in India, 
but the victories of Clive turned the scale in favour 
of the British. Clive’s tactics, the British- control of 
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the sea, and the short-sighted policy of the French 
Government proved fatal to the original plans and 
ambitions of Dupleix. 

The settlements at Calcutta, Bombay, and Madras 
were each governed by a Governor or a President and 
a Council. After the Battle of Plassey, the cession 
of Burdwan, Midnapore, and Chittagong to the 
Company by the Nawab of Bengal in 1760 made 
the Company masters of a large tract of territory. 
This period terminates with the grant of Dewani 
(the acquisition of powers of revenue collection 
and civil administration) to the Company by the 
Moghul Emperor in 1765, when the Company 
became virtually the rulers of Bengal, Bihar, and 
Orissa. 

Period II. 1765-1858 

The second period witnesses the transformation, of 
the Company from a trading corporation into a 
political body, and finally its extinction. It is during 
this period that we see the beginnings and growth 
of administrative and legislative machinery for British 
India. 

By 1772, the Company had already become, under 
the stress of circumstances, a territorial potentate. 
Strangely enough, when its agents were handling the 
revenues of a kingdom in the name of the Moghul 
Emperor, it found itself in financial difficulties. The 
opulence and arrogance of the servants of the Company 
returning to England from India drew the pointed 
attention of Englishmen to their responsibility for 
the governance of India. The provisions of the 
Charters were found inadequate to meet the new 
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situation. Hence, in 17 7 3. Parliament “first undertook 
the responsibility of legislating for India,” which was 
given effect in Lord North’s Act. This Act, known 
Reottlattno as the “Regulating Act,” recognised 
AcT the authority of the Company to carry 

on hostilities and to make treaties with native powers 
in India. It reconstituted the Council of Bengal, 
changed the style of Governor to Governor-General, 
and subjected the other two Presidencies of Bombay 
and Madras to that of Bengal in matters of the declara- 
tion of war and the making of peace. The first 
Governor-General and his Council of four members 
were named in the Act. Thereafter they were to be 
appointed by the Court of Directors. The power of 
making Rules, Ordinances, and Regulations was 
conferred upon the Governor-General and his Council. 
A Supreme Court of Judicature, comprising the Chief 
Justice and four Puisne Judges nominated by the 
Urown, was established in Bengal. The Court of 
* Directors was required to communicate to the Treasury 
all despatches from India relating to revenue, and 
those relating to public affairs to a Secretary of State. 
The three Presidencies of Bombay, Madras, and 
Bengal were independent of one another, but the 
Act brought Madras and Bombay *under the super- 
vision of the Governor-General and Council of Bengal. 
This Act has been criticized with some force as violating 
the first principle of administrative mechanics. It 

gSS-bgged o n the theory of check s and balances. 
Hence, in its actual working, it broke down, “it 
treated a Governor-General who was powerless before 

am own Council, and an Executive that was powerless 
before the Supreme Court.” 1 

1 Montagu-C helms ford Report, para. 30. 
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When, by 1782, the Company emerged from the 
wars with Native and European Powers as the strongest 
power in India, Parliament resolved to strengthen its 
control over India. On the report of the Committee 
which was specially appointed to enquire into the 
affairs of the Company, Warren Hastings, the Governor- 
General, was recalled. The Directors of the Company 
defied Parliament and retained Warren Hastings. 
Hence, in 1783, Fox, on behalf of the British Ministry, 

Fox’s India introduced his India Bill, which in 
Bill substance was meant to transfer the 

authority belonging to the Court of Directors to a 
new body named in the Bill for a term of four years, 
which was afterwards to be appointed by the Crown. 
This Bill passed through the House of Commons by 
a majority of two to one, but it was rejected by the 
House of Lords chiefly through the intervention of 
George III. For the first and the last time a British 
Ministry was wrecked on an Indian issue. Pitt, who 
Pitt’s India became Prime Minister in 1783, intro- 
Act, 1784 duced another Bill and carried it through 
Parliament. This was the measure famous as Pitt’s 
India Act of 1784. It reformed the constitution of 
the Governmerit^of India. Its effect was twofold. 
First, it constituted a department of State in England 
under the official style of ^Commissioners for the 
Affairs of India,” generally known as the Board of 
Control, whose special function was to control the 
policy of the Court of Directors, thus introducing the 
dual system of government by the Company and 
by a Parliamentary Board which lasted till 1858. 
Secondly, it reduced the number of members of the 
Executive Council of Bengal to- three, of whom the 
Commander-in-Chief was to be one. It also modified 
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the Councils of Madras and Bombay on the pattern 
of that of Bengal. 

The Board, as modified by a subsequent Act, con- 
sisted of five M e mber s of the Privy Council, of whom 
two were the Secre tary of State and the Chancellor 
of the Exchequer. These high officials were not 
expected to take an active part in the work of the 
Board. Hence, the first Commissioner named was 
appointed President of the Board, and was given a 
casting vote. This made him practically supreme. 
The Act empowered the Board, if it considered that 
the subject-matter of its deliberations concerning war 
and peace or negotiations with any of the Native 
Princes in India required secrecy, to send orders and 
instructions to the Secret Committee of the Court 
of Directors. The Governor-General was prohibited 
“except in certain cases without the express consent 
of the Secret Committee of the Court of Directors 
either to declare war or to commence hostilities or to 
enter into any treaty for making war against any 
of the countries, provinces or States in India or signing 
of any treaty or guaranteeing position of any country, 
provinces or States.” In short, it enjoined upon the 
Governor-General in Council a policy of non-interven- 

Charter Acts of tion. When the Company’s Charter 
1793 and 1813 PYnirpH 1 * 70 *) 

expired m 179,3, it was again 
renewed for twenty years. This time the monopoly 
of the Company for exclusive trade in the East was 
renewed for twenty years. This Act also introduced 
some changes in the constitution of the Government 
of India. The Board of Control was modified, the 
Court of Directors appointed a Secret Committee of 
heir own members, through whom the Board of 
Control was to issue instructions to the Governor- 
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General and the Governors in India regarding questions 
of peace and war. The Councils in Bengal, Madras, 
and Bombay were remodelled. The appointments of 
the Governors and the Commander-in-Chief were 
vested in the Court of Directors but subject to the 
approval of the Crown. The Directors retained their 
powers of dismissing any of these officials. The 
Governor -General was empowered to override the 
majority of his Council “in cases of high importance 
and essentially affecting the public interests and 
welfare or when any measure was proposed whereby 
the interests of the Company, or the safety or tran- 
quillity of the British position in India, may in the 
judgment of the Governor-General be essentially 
concerned.” A similar power was conferred upon the r 
Governors of Madras and Bombay. The power of the 
Governor-General in Council to superintend the sub- 
ordinate Presidencies was emphasized. All orders were 
to be expressed and made by the Governor-General 
in Council. The Governor in Council at Madras first 
received legislative powers in 1800 by an Act which 
also established a Supreme Court of Judicature at 
Madras with judges appointed by the Crown. Bombay 
obtained legislative powers in 1807, and a Supreme 
\ Court of Judicature in 1823. The Company survived 
and the Directors still retained great powers of 
patronage. Before the renewal of the Company’s 
Charter, Parliament generally held an exhaustive 
enquiry, which was in the nature of an inquest, into 
the affairs of the Company. One of these enquiries 
resulted in the Fifth Report of 1812. The indefinite 
dominion derived from the Moghul Emperor in the 
form of Dewani was overlaid by the authority derived 
from Parliament. Hence the Charter Act of 1813, 
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while continuing the Company in actual possession 
of its territories, distinctly asserted the sovereignty 
of the Crown over those territories. The territorial 
authority of the Company and its monopoly of trade 
with China were again renewed for twenty years, 
but the right of trade in India, except in tea, was 
thrown open to all British subjects. This Act made 
provision for a Bishop for India and an Archdeacon 
for each of the Presidencies. It also authorised the/ 
expenditure of a lakh of rupees on education and the 
encouragement of learning. 

Charter Act of I n 1833, when the Charter of the 
1833 Company was renewed for a further 

period of twenty years, extensive changes were intro- 
duced. The Charter Act of 1833 declared that the 
territories in India were held by the Company in 
trust for His Majesty. Its monopoly of the trade 
with China was withdrawn, and the Company ceased 
altogether to be a mercantile corporation. It was 
enacted that no official communication should be 
sent to India by the Court of Directors until it had 
first been authorised by the Board of Control. The 
Governor-General of Bengal received the title of 
“Governor-General of India.” His Council was 
enlarged by an addition of a fourth or extraordinary 
member who was not entitled to a seat or vote except 
in matters of making laws and regulations. He was 
to be appointed by the Directors, subject to the 
approval of the Crown, from amongst persons who 
were not servants of the Company. The first member 
was Thomas Babington Macaulay.*- 7 The Governor- 
General was empowered to make “laws and regula- 
tion for the whole of India,” and legislative functions 
were withdrawn from Bombay and Madras. A Law 
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Commission was appointed for drafting laws for India. 
The Act also directed that all Indian laws and also 
the Reports of the newly constituted Law Commission 
should be laid before Parliament. A new Presidency 
was created with its seat at Agra. (This clause was 
suspended two years later by an Act which authorised 
the appointment of a Lieutenant-Governor of the 
North-West Province.) At the same time, the Governor- 
General was authorized to appoint a member of his 
- Council to be a Deputy-Governor of Bengal. Two new 
Bishoprics were constituted for Madras and Bombay. 
It was for the first time enacted that “no native of 

I 

India shall by reason of his religion, place of birth, 

■ descent or colour, be disabled from holding any office 
under the Company.” 

By this Act, the sole legislative power was vested 
in the Governor-General in Council to the supersession 
of the powers formerly also enjoyed by Bombay and 
Madras. This established legislative centralization. 
The former Acts had already brought the Presidencies 
.cof Bombay and Madras under the general super- 
intendence and control of the Governor-General in 


Council, thus already creating a sort of administrative 
centralization. In the enlargement of the Council of 
the Governor-General for the purpose of legislation 
by the addition of a fourth member, we have the 
beginning of the Indian Legislature. 

Charter Act When the Company’s Charter expired 
of 1853 in 1853, the powers of the East India 

Company were again renewed by the Charter Act 
of 1853, but “only until Parliament shall otherwise 
provide.” This Act effected other changes also. Six 
members of the Court of Directors out of eighteen 
were henceforth to be appointed by the Crown. 
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Appointments of the ordinary members of the Council 
in India, though still made by the Directors, were to 
be subject to the approval of the Crown. The Com- 
mander-in-Chief of the Queen’s Army in India was 
declared Commander-in-Chief of the Company’s forces. 

The Council of the Governor-General was again 
remodelled by the admission of the fourth member 
as an ordinary member for all purposes, whilst six 
members were added for the object of legislation 
only, namely, one member from each Presidency, 
the Chief Justice of Bengal, and a Puisne Judge of ^ 
the Supreme Court of Bengal. A Law Commission 
was appointed in England to consider the reforms (/ 
proposed by the Indian Law Commissioners. Finally, 


admission to the Civil Service was thrown open to 
public competition. This Act took away the right 
of patronage from the Directors. Patronage was 
henceforth to be exercised under the Rules made by 
the Board of Control. By 1853 the President of the 
Board of Control was the sole member of the Board. 
The supremacy of the President did not mean that 
the Directors had no real power. The right of initiative 
was still with them. They were still the repository of 
knowledge of India, and they still exercised substantial 
influence upon the details of administration. 

The Mutiny of 1 857 sealed the fate of the East India 
Company, after a career of 250 years. The Moghul 
Emperor, accused of complicity in the Mutiny, was 
deposed and his titular sovereignty either passed to 
or was assumed by the British Crown. 

The Act of 1858 for the Better Government of India 
transferred the government of India from the Com- 
pany to the Crown, vested in the Crown all the terri- 
tories and powers of the Company, and declared that 
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India should henceforth be governed directly in the 
name of the Crown by its own servants. It created a 
new office of Secretary of State for India to transact 
the affairs of India in England, and to exercise all 
the powers formerly exercised either by the Directors 
or by the Board of Control. It also established a 
Council of India consisting of fifteen members, nine 
of whom were to be those who had had long and 
recent service in British India, with the object of 
providing the Secretary of State with information and 
advice on Indian questions. Thus the Crown became 
de jure as well as de facto sovereign of India. By the 
Act of 1858, the delegation of sovereign power to the 
Company was determined, and this power has since 
been exercised directly on behalf of the Crown, in 
India through the same authorities as before, in 


England through the Secretary of State 

* * - 17 <rsr . Ki C.* I' 




>* Period III. 


1859—1920 ‘ 



Home Government Since 1858, the Crown (Parlia 

of India after 1858 ment) has exercised its authority 

and control over the Government of India through 
the Secretary of State who is a member of the British 
Cabinet. Like other Ministers of the Crown, he is 
responsible to Parliament for his official acts. Till 
March 1937 he discharged his functions with the help 
of the India Council. He had generally the power of 
over-riding his Council except in certain matters in 
which a vote of the majority of the Council was 
necessary. The Governor-General in Council had to 
obey all orders received from the Secretary of State. 
Thus, in theory. Parliamentary control over India 
was complete, but, in fact, it was rarely exercised. 





THE NEW CONSTITUTION OF INDIA 19 


Indian affairs, ever since the fall of the Coalition 
Ministry in 1783, have been kept outside British party 
politics. During the whole period from 1858 to 1919 
the interest of Parliament in Indian affairs^ was neither 
well-sustained nor well-informed. Parliament, which 
had become the direct guardian of Indian interests, 
proved anything but a vigilant guardian. The Govern- 
ment of India was controlled by the Secretar_y__of 
State in the name of Parliament,' but his policy and 
acts remained generally unscrutinized and uncon- 
trolled by Parliament except in a few cases in which 
Great Britain was primarily interested. The structure 
of the Home Government of India introduced in 1858 
continued without any important modification till 
1919. The size of the India Council was altered from 
time to time, but its functions remained the same. 
At times its role was reactionary. The Government 
of India Act of 1919 effected certain changes in the 
Home Government of India with a view to carrying 
out the policy contained in the Declaration of August 
20, 1917. These changes were merely consequential. 
The basic principle of Parliamentary responsibility for 
Indian affairs was not touched. Witlf the idea of 
stimulating the interest of Parliament in Indian 
affairs, the salary of the Secretary of State and the 
cost of his political establishment at the India Office 
were transferred to the British Exchequer. Further 
the Secretary of State was authorized to relax his 
powers over Indian administration by Rules in 
specified matters. A new post of High Commissioner 
tor India was created for the purpose of agency work 
Ihe composition of the India Council was also modified; 

he responsibility of Parliament “for the welfare and 
a vancement of the Indian peoples ” was emphasised 
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in the Preamble to the Act of 1919. Provision was 
made for the appointment of a Statutory Commission 
to examine the working of the reforms at the end 
of ten years with a view either to restricting or 
extending them. 

Government of The administrative machinery in 

India after 1858 India after 1858 was not sub- 
stantially modified, but the legislative machinery was 
improved and enlarged. Until 1858 the Legislatures 
were merely enlarged executives. The Indian Councils 
Act, 1861, enlarged the Governor-General’s Council 
for the purpose of legislation by the nomination of a 
few Indians, but its activity was strictly confined to 
legislation. The Provincial Councils were also similarly 
enlarged. Up to 1870 the Government was mainly 
occupied with the consolidation of its power and the 
maintenance of law and order. The early years of 
British rule in India were marked by a willing sub- 
mission to, and acceptance of, that rule on the part 
of the people. It was regarded as an efficient police 
state which maintained order and preserved peace. 
People were just settling down and had neither the 
equipment nor the time to apply their minds to the 
problems of government. From 1870 onwards, with 
the spread of higher education, some Indians began 
to question whether the blessings of British rule were 
not exaggerated. Educated Indians, steeped in Vic- 
torian literature, nourished on the teachings of Burke, 
Macaulay, and J. S Mill, applied the principles of the 
English constitution to the working of bureaucratic 
government in India. ^ The Indian National Congress, 
founded in 188 5, gave an impetus to the desire of 
educated Indians for a share in the administration 
of the country. To meet the growing ambitions of 
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educated Indians, the Indian Councils Act of 1893 
enlarged the Central and Provincial Legislatures both 
in their composition and functions, thus providing 
more facilities for Indians to express their views on 
the whole field of adminst ration. The strong adminis- 
tration of Lord Curzon intensified the political dis- 
content among educated Indians. The partition of 
Bengal in 1905 led to terrorism and dacoities, and 
invoked an intensive wave of Swadeshism in the 
country. The desire for political advance was im- 
mensely intensified. The new temper that was 
awakened in the East by the victory of Japan over 
Russia heightened India’s national self-consciousness. 
To meet the political demands, the Morley-Minto 
Reforms of 1909 further enlarged the Central and 
Provincial Legislatures. Their functions were also 
widened. But these reforms did not touch or affect 
the framework of the Government. The basic prin- 
ciple of ^^Mor!|py-M^tg|f^teforms was that the 

Governor-GeWTar^Council in, its legislative as well 

as executive ihara^ter should continue to be so con- 
stituted as to exercise its constant and uninterrupted 
p ower to fulfil thcrjcanstitutional obligations it jowes, 
niust always owe,\^ JHis Majesty’s Governments and 
to the Imperial Parliament.” 1 

Thus, between 1861 and 1909, steps were taken to 
seoure the co-operation and consultation of the 
nominated representatives of the people. All these 


Though the Morley-Minto Reforms are now looked upon as 
containing ‘the seeds of Parliamentary government,” Lord Morlev 
most emphatically publicly denied having had any intention of 
introducing Parliamentary government in India. 

M , or i e y ***U>d, “If it can be said that this Chapter of 

Pnllio^ 8 *ad led dire ? tl y or . indirectly to the establishment of 

All ®2 r ?J en ! m India ’ 1 for one would have nothing at 

all to do with it.’ — M ontagu-Chelmsford Report , para. 79. 
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steps were necessitated by the growing political con- 
sciousness of the Indian people. There was no definite 
intention of introducing Parliamentary government in 
India, though it is true that all these measures since 1861 
facilitated the introduction of a representative system. 1 

India’s demand for political advance was not satisfied 
by the Morley-Minto Reforms. The claim was re- 
newed with emphasis and intensity during the War 
which was said to be fought for the establishment 
of self-determination for every nation and “to make 
the world safe for democracy.” By way of satisfying 
India’s demands and in recognition of her spontaneous 
services in men, money, and materials to the United 
Kingdom during the War, on August 20th, 1917, 
Mr. Montagu, the then Secretary of State for India, 
made an announcement in the House of Commons of 
the policy of His Majesty’s Government towards 
India in the following terms : 

“The policy of His Majesty’s Government, with which 
the Government of India are in complete accord, is that 
of increasing association of Indians in every branch of 
the administration and the gradual development of self- 
governing institutions with a view to the progressive 
realisation of responsible government in India as an 
integral part of the British Empire.' They have decided 
that substantial steps in this direction should be taken 
as soon as possible and that it is of the highest impor- 
tance as a preliminary to considering what these steps 
should be that there should be a free and informal exchange 
of opinion between those in authority at home and in 
India. His Majesty’s Government have accordingly 
decided, with His Majesty’s approval, that I should 

1 “From the first, the principle of representative institutions 
began to be gradually introduced, and the time has come when 
that principle may be prudently extended.” — Royal Proclamation, 
November 2, 1908. (This is not historically accurate.) 
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accept the Viceroy’s invitation to proceed to India to 
discuss these matters with the Viceroy and the Govern- 
ment of India, to consider with the Viceroy the views of 
local Governments, and to receive with him the sugges- 
tions of representative bodies and others. 

^ “I would add that progress in this policy can only be 

/ achieved by successi ve stag es T The British Government 
of India, on whom the responsibility lies for the welfare 
and advancement of the Indian peoples, must be j udges 
of the time and measure of each advance, and they must 
be guided by the co-operation received from those upon 
whom new opportunities of service will thus be conferred 
and by the extent to which it is found that confidence 
can be reposed in their sense of responsibility.” 

Mr. Montagu came to India, and in the company 
of the Viceroy, Lord Chelmsford, toured the whole 
country and enquired into public opinion in India. 
Their joint Report was followed by the Government 

j of India Act, 1919, which gave effect to the policy 
contained in the Declaration of August 20th, 1917. 
By this Act, I Qyarchy wa s introduced in the Provinces. 
In the transferred departments in the Provinces the 
control of the Secretary of State for India was relaxed, 
and to the extent to which it was relaxed it was 
transferred to the Ministers who were appointed by 
the Governors from the elected members of the 
Legislature. No imjiortant changes were introduced 
in the Central Government. 7 

Period IV. 1921-1936 

> These reforms met with some approval at first, 
t ough Indian opinion did not regard them as ade- 
quate. After the Amritsar tragedy, however, they 
were denounced by the Indian National Congress as 
unsatisfactory and unacceptable. The first elections 


24 THE NEW CONSTITUTION OF INDIA 

under the Act were boycotted by the Congress, and 
the unsatisfactory character and imperfect operation 
of the Reforms brought into existence a strong and 
well-organized political movement under the auspices 
of the Congress, guided by Mahatma Gandhi. An 
All-Parties Conference drew up a Constitution based 
on complete autonomy, not necessarily outside the 
Empire. The new status of the Dominions envisaged 
in the Resolutions of the Imperial Conference, 1926, 
strengthened India’s craving for responsible govern- 
ment. India’s political aspirations grew rapidly, and the 
National Congress demanded complete independence in 
1927. 

The insistent demand for political advance secured 
the appointment earlier than provided in the Act of 
1919 of the Statutory Commission to report on the 
working of the Reforms, under the chairmanship of 
Sir John Simon. As no Indian was appointed on it, 
this Commission was boycotted by Indians. To allay 
doubts regarding India’s contemplated political status, 
Lord Irwin made an announcement on October 31, 
1929: “In view of the doubts which have been ex- 
pressed both in Great Britain and in India regarding 
the interpretation to be placed on the intentions of 
the British Government in enacting the Statute of 
1919, I am authorized on behalf of His Majesty’s 
Government to state clearly that, in their judgment, 
it is implicit in the Declaration of 1917 that the 
natural issue of India’s Constitutional progress as 
there contemplated is the attainment of Dominion 
Status.” 

Simon Commission, In 1930, Gandhiji launched his Civil 
1928-30 Disobedience Movement, with the 

object, inter alia, of achieving political freedom.^ The 
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Simon Commission presented its report in 1930. It 
recommended complete Responsible Government in 
the Provinces, control of Police and Justice being 
transferred to the Ministers. Legislatures were to be 
based on a wider franchise, and the official bloc was 
to disappear. At the Centre, it recommended the 
continuance and preservation of full British authority 
and control. It also recommended the reorganization 
of British India on a federal basis with a view to 
facilitating the development of an All-India Federation, 
when India as a whole, and not merely British India, 
can take her place among the constituent States of 
the Commonwealth of Nations united under the 
Crown.v The Commission emphasized the importance 
of establishing contact with the Native States, and 
envisaged a scheme of an All-India Federation, 
but considered its realization a distant possibility. 
Owing to the rapid progress of political events in 
India, the Report of the Simon Commission was 
not considered on its merits. It was felt that, 
without the grant of some responsibility at the 
Centre, there was no chance of India’s accepting 
any Constitution. The British Government there- 
fore summoned in London a Round Table Confer- 
ence of the representatives of different parties in 
England and in India and of the Indian Princes, to 

consider the question of the Indian Constitution de 
novo. 

The Princes had become nervous after the re- 
statement of the implications of Paramountcy by 
Lord Reading in his letter to His Exalted Highness 
the Nizam of Hyderabad in 1926. They were dis- 
satisfied with the findings of the Butler Committee, 
hey were already resenting the encroachment of the 
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Political Department of the Government of India on 
their various rights and privileges, but they were not 
prepared to consider the scheme of an All-India 
Federation seriously. 1 While the First Round Table 
Conference was in session, the Princes suddenly 
declared their intention and eagerness to join the 
Federation. At that time the Civil Disobedience 
movement was at its height. The Gandhi-Irwin Pact 
was signed in the beginning of 1931, and Gandhiji 
attended the Second Round Table Conference in 
September 1931, the Congress accepting an All-India 
Federation on terms of the Sankey Report, Provincial 
Autonomy, Responsibility at the Centre, and safe- 
guards in the interests of India as the basis of the 
new Constitution. The Conference held its third 
session in 1933. In March 1934 the British Govern- 
ment issued a White Paper containing proposals for 
a new Constitution for India. These proposals in- 
cluded an All -India F ederatiom— a union between 
Governors’ autonomous Provinces and Commissioners’ 
Provinces and those Indian States whose rulers 
signified their desire to accede to the Federation by a 
formal Instrument of Accession. These proposals 
were fully examined by a Joint Committee of Parlia- 
ment with the help of Indian assessors. The Com- 
mittee approved of the scheme of the White Paper 
subject to certain alterations and presented its Report 
in October 1934. It was on the Report of this Com- 
mittee that a Bill was prepared. On the basis of this 
Bill the Government of India Act, 1935, was passed 
on August 2, 1935. This Act, which creates a polity 
for the whole of India, contains the new Constitution 
of India. 

1 For a full discussion of this subject see Chapter II. 
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3. Conclusion 

Fom this rapid historical survey it is clear that up 
to 1858 the administrative machinery, both in India 
and in England, was meant to govern British India 
from England, and there was no question of the 
consultation or co-operation of the people of India. 
After 1858, the Executive remained entirely responsible 
to Parliament, but in governing the country, it tried 
to ascertain and understand public feelings with a 
view to making its measures effective. In its nature, 
it was a benevolent despotism tempered by the public 
opinion and haphazard interest of a remote democracy, 
and at times influenced by public opinion in India. 
It is not untrue to say that till 1919 the Executive 
remained supreme and independent both of the 
Legislature and the people of India. It is nevertheless 
true that from 1861 onwards the Legislatures were 
progressively enlarged and representation of the 
people was sought on an increasing scale. To quote 
the Montagu-Chelmsford Report, “The announcement 
of August 20, 1917, marks the end of one epoch and 
the beginning of a new one. Hitherto we have ruled 
India by a system of absolute government, but have 
given her people an increasing share in the administra- 
tion of the country and increasing opportunities of 
influencing and criticising the government.’ ’ The 
growth of political institutions in India can be traced 
through various stages. These stages of growth have 
been succinctly summarised in the Royal Proclamation 
of December 3, 1909. “The Acts of 1773 and 1774 
were designed to establish a regular system of adminis- 
tration and justice under the Hon’ble East India 
Company. The Act of 1833 opened the door for 
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Indians to public offices and employment. The Act 
of 1858 transferred the administration from the 
Company to the Crown, and laid the foundations of 
public life which exists in India to-day. The Act of 
1861 sowed the seed of representative institutions, 
and the seed was quickened by the Act of 1909. The 
Act of 1919 entrusted representatives of the people 
with a definite share in government in the Provinces, 
and pointed the way to full Responsible Government.” 
The Act of 1935 definitely places India on a way to 
full Responsible Government under the Crown. Thus 
the Federal Constitution of India is not a new creation 
substituted for the old one, but the natural- evolution 
of the existing Government and the natural extension 
of its past tendencies. 

India’s constitutional progress is a measure of the 
political consciousness and desire of the people for 
a share in the government of the country growing into 
a demand for full Responsible Government. The 
process of introducing responsible government in the 
Provinces, which began under the Act of 1919, is 
completed under the Act of 1935 which has introduced 
full Provincial Autonomy and has made the Provinces 
autonomous federating units deriving their authority 
directly from the Crown. Partial responsibility is to 
be introduced at the Centre, and in the fullness of time 
complete responsibility will follow. It is true that, 
even in the Provinces, the responsible government is 
not a true Responsible Government in the strict sense 
of that term, and that the partial responsibility at 
the Centre is of a shadowy nature, but it is also true 
that the new Constitution ^.both .in the Provinces 
and at the Centre, is only intended for the evolution 
and the final establishment of a true Responsibly 
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Government both in the Provinces and at the Centre 

under the Crown. " 

The forces and the factors which are mainly directly 
incidental to British rule in India, and which have 
in their cumulative effect through historical process 
generated a demand for Responsible Government in 
India, are thus summed up by the Joint Parliamentary 
Select Committee: “By transforming British India 
into a single Unitary State, it (British rule) has 
engendered among Indians a sense of political unity. 
By giving that State a government disinterested 
enough to play the part of an impartial arbiter and 
powerful enough to control the disruptive forces 
generated by religious, racial and linguistic divisions, 
it has fostered the first beginnings, at least, of a sense 
of nationality transcending those divisions. By 
establishing conditions in which the performance of 
the fundamental functions of government, the enforce- 
ment of law and order and the maintenance of an 
upright administration, has come to be easily accepted 
as a matter of course, it has set Indians free to turn 
their minds to other things, and in particular to the 
broader political and economic interests of their 
country. Finally, by directing their attention towards 
the object-lessons of British Constitutional history 
and by accustoming the Indian student of government 
to express his political ideas in the English language, 
it has favoured the growth of a body of opinion 
inspired by two familiar British conceptions ; that 
good government is not an acceptable substitute for 
se f government, and that the only form of govern- 
ment worthy of the name is government through 
Ministers responsible to the elected legislature.” 1 The 

IjIv-tA 1 Para. 10. 
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outcome of these trends is thus indicated by the 
Marquess of Linlithgow : ‘ 4 The unitary system of 
government, for so long the supreme authority in 
India, is disappearing. In its place, great autonomous 
Provinces made their appearance ; and finally comes 
the Federation crowning the entire structure and 
impressing and unifying within its bold and ample 
scope the common life and aspirations of one-fifth 
of the human race, dispersed over a sub-continent as 
large as Western Europe. Such will be the structure 
of government in India which when the task is com- 
pleted will meet the gaze of a watching world . . . 
a spectacle whose dignity and grandeur will not 
be unworthy of this great and famous country.” 1 

1 The Legislative Assembly Proceedings, September 25, 1936. 



) CHAPTER II 

THE EVOLUTION OF THE ALL-INDIA 

FEDERATION 


1. India 

The Government of India Act, 1935, creates a new 
policy in which both the British Indian Provinces 
and the Indian States are federally united. It is 
therefore necessary to trace briefly the evolution of 
the legal and constitutional status of these federating 
units. 

India is in fact, as well as by legal definition, one 
geographical whole. It comprises an area of 1,570,000 
square miles with a population of 350 millions. Under 
the Act of 1935, India means British India together 
with all territories of any Indian Ruler under the 
suzerainty of His Majesty, all territories under the 
suzerainty of such an Indian Ruler, the tribal areas, 
and any other territories which His Majesty in Council 
may, from time to time, after ascertaining the views 
of the Federal Government and 'Federal Legislature, 
declare to be part of India . 1 

In its political -structure, India is divided 
between British India and the Indian States. Thus 
politically there are two Indias. 


1 Section 311. 
31 
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2. British India 

British India means all territories comprised within 
the Governors’ Provinces and the Chief Commis- 
sioners’ Provinces. 1 British India covers about 820,000 
square miles or 55 per cent of the total area. Its 
population is 27 millions or 74 per cent of the total 
. population. It is under the sovereignty of the British 
Crown, and has been subject to British rule and has 
pursued its constitutional development as a part of 
the British Empire. 

The cardinal point which emerges from the examin- 

Status of the ation of the constitutional structure 
Provinces Q f British India before 1919 is the 

concentration of authority at the Centre. This cen- 
tralization dates back to the Charter Act of 1833. 
Up to that date, the control exercised by the Governor- 
General in Council of Bengal over the two Presidencies 
of Madras and Bombay was limited to transactions 
with Indian potentates and questions affecting war 
and peace. For the ordinary internal administration 
of these areas and for the making of laws to be applied 
to them, the Government of Bengal had, previous to 
1833, no responsibility. By the Act of 1833, the 
Governor-General of Bengal became the Governor- 
General of India, and the Government for the first 
time became the Government of India. Its authority 
became co-extensive with the area of British posses- 
sions in India. The independent legislative powers 
formerly exercised by the Governments of Madras 
and Bombay were taken away. Down to 1921, the 
Governor-General was, inside British India, the 
supreme authority in which was concentrated 

1 Section 311. 
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responsibility for every act of civil as well as military 
government throughout the whole country. Provincial 
Governments had, of course, important work to do, 
for in their hands lay the day-to-day task of admin- 
istration in the Provinces. But the Provincial Govern- 
/ merits were virtually in the position of agents to the 
Government of India. The entire governmental 
system was in theory one and indivisible. The rigour 
of the logical application of that conception to admin- 
istrative practice had gradually been mitigated by 
the wide delegation of powers and by customary 
abstention from interference with the agents of 
administration. Nothing illustrated more clearly the 
over-riding authority at the Centre and the subordina- 
tion of Provinces to it than the arrangement between 
them as to finance. In short, up to 1919, from the 
administrative, financial, or legislative point of view, 
the concentration of authority at the Centre was a | 
cardinal feature of the Constitution of India. This 
was one of the features which Parliament in 1919 set 
itself to modify, as it blocked effectively any sub- 
stantial advance towards the development of self- 
governing institutions. The authors of the Montagu- 
Chelmsford Report stated : “Provinces are the domains 
m which the earlier steps towards progressive realiza- 
tion of Responsible Government should be taken. 
Some measure of responsibility should be given at 
once, and our aim is to give complete responsibility 
as soon as conditions permit.” This object was 
( achieved by the introduction of Dyarchy, by which 
** ^ rtl ?' 1 responsibility was introduced in the Provinces, 
e intention of the authors of the Reforms of 1919 
was to give an independent life to provincial organ- 
isms which would in future form the members or 
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constituent units of a British-India Federation. Con- 
siderable progress towards full Provincial Autonomy 
was made under the Act of 1919. The Act made 
two changes : ( 1 ) It gave the Provinces authority of 
their own as distinguished from authority derived as 
agents of the Government of India. (2) It relieved 
them of their former obligation to obey the Govern- 
ment of India in regard to those subjects which were 
transferred to the control of Ministers, but retained 
its powers of supervision. Though the Provincial 
subjects had been marked off from the Central sub- 
jects, the Provincial Legislatures were not given 
freedom of action or finality of action in legislation 
upon a number of subjects. The gradual course of 
devolution had tended to remove Provincial admin- 
istration from the immediate purview of His Majesty’s 
Government, and by thus weakening the direct 
accountability of the Indian administration to Parlia- 
ment, it had rendered perhaps inevitable the introduc- 
tion, in some degree, of local responsible government. 
At the same time, it had tended to make the Provinces 
centres of the development of social reforms ; it had 
also tended to transfer to the Provincial executives 
the prime responsibility for the preservation of law 
and order. These three changes made Provincial 
Autonomy inevitable. 

The Government of India Act, 1935, has created 
an All-India Federation and has made the Provinces 
autonomous constituent units independent within 
their own sphere and free of central control, deriving 
their authority directly from the Crown. Thus the 
Provinces are, henceforth, in the eyes of the law, 
independent units deriving their authority directly 
from the Crown. This has been achieved by the 
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Provincial introduction of Provincial Autonomy, 
Autonomy whereby each of the Governors’ Provinces 
possesses an Executive and a Legislature having 
exclusive authority within the Province in a precise 
and defined sphere, and in that exclusively Provincial 
sphere, practically broadly free from control by the 
Central Government and the Legislature. This repre- 
sents a fundamental departure from the scheme under 
the Act of 1919. Under that Act, the Provincial 
Governments exercised devolved authority from the 
Government of India and not independent authority. 
Under the Act of 1935, the Provinces are to exercise 
independent authority derived directly from the 
Crown. 

A Federation means a union of independent units. 
It starts with a number of clearly defined States each 
already possessed of individuality and consciousness. 
In British India, however, these units did not exist. 
The Provinces were only a number of administrative 
areas which had grown up almost haphazard as the 
result of conquest, supersession of former rulers, or 
administrative convenience. None of them had been 
deliberately formed with a view to its suitability as a 
self-governing unit within a federated whole. They 
were not autonomous, and hence could not federate 
unless enabled to do so by an Act of Parliament. 
The Provinces had not the legal power to federate 
without acquiring independent legal status. This 
status, which is the culmination of the historical 
process of progressive devolution begun in 1870, and 
which is necessary for the formation of a Federation, 
is conferred by the Act. Under the Act, two new 
Provinces — Orissa and Sind — were created on a lin- 
guistic basis by an Order in Council made on March 
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3, 1936. Under the Act of 1935, British India con- 
sists of: (1) Eleven Governors’ Provinces, namely, 
Madras, Bombay, Bengal, the United Provinces, the 
Punjab, Bihar, the Central Provinces and Berar, 
Assam, the North-West Frontier Province, and the 
two newly created Provinces of Orissa and Sind ; 
(2) Six Commissioners’ Provinces, namely, Delhi, 
British Baluchistan, Ajmere-Merwara, Coorg, the 
Andaman and Nicobar Islands, and the area known 
as Panth-Piploda. The Government of India has 
also jurisdiction over certain tribal areas. The eleven 
Governors’ Provinces and the six Commissioners’ 
Provinces are the British Indian federating units of 
the new polity. 

3. The Native States and their Constitutional 

% 

Status c 

% 

f 

The other India — Indian India, comprising the 
Indian States — covers about 70,000 square miles, 
or 45 per cent of the total area. It has a population 
of 80 millions, or 26 per cent of the total population, 
and consists of about 600 units which are not British 
territories and whose subjects are not British sub- 
jects. They are ruled by hereditary Princes or Chiefs. 
These 600 Native States include 109 States, among 
them great States like Hyderabad, Mysore, Baroda, 
Kashmir, Gwalior, and Travancore, the Rulers of 
which are entitled to a seat in the Chamber of Princes ; 
126 which are represented in the Chamber by twelve 
of their own order elected by themselves ; some 320 
Estates, Jagirs, and others which are only States in 
the sense that their territory, sometimes consisting 
of only a few acres, does not form part of British 
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India. The important States enjoy within their own 
territories all the principal attributes of sovereignty, 
but their external relations are in the hands of the 
Paramount Power. The sovereignty of others is of 
a more restricted kind. Over some, the Paramount 
Power exercises in varying degree administrative 
control. 1 

The structure and the government of the States 
present a large variety. The Butler Committee divides 
the States into three classes, of which 109 are in the 
first class, the Rulers of these States being members of 
the Chamber of Princes in their own right; 127 are 
in the second class, the Rulers of which are repre- 
sented in the Chamber of Princes by twelve members 
of their order elected by themselves, and 327 are 
Estates or Jagirs which are not represented in the 
Chamber of Princes. As regards their constitutional 
developments, the Committee states: “Of all the 108 
Princes in Class 1, thirty have established Legislative 
Councils, most of which are at present of a consulting 
nature only. Forty have constituted High Courts, 
more or less on British Indian models ; thirty-four 
have separated Executive from Judicial functions ; 
fifty-six have a fixed Privy Purse ; forty-six have 
started a regular Civil List ; fifty-four have bonus or 
provident fund schemes. Some of these reforms are 
still no doubt inchoate or are on paper, and some 
States are still backward, but a sense of responsibility 
to their people is spreading among all the States and 
growing year by year.” 2 

In the new polity, for the first time, constitutional 
relationship is established between the British India 

1 J .P.C. Report , para. 3. 

2 Report of the Butler Committee , 1929. 
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Provinces and the Indian States. The whole scheme 
of the Constitution relating to the accession of the 
States to the Federation is based on a definite legal 
and constitutional theory. The Constitution recog- 
nises and legalises what is considered the existing 
constitutional and legal status of the States in 
relation to the British Crown and to British 
India. As the whole basis of the accession of the 
States to the Federation is the present constitu- 
tional status of the States, it is essential to set out 
succinctly the evolution and the meaning of this 
status in relation to the British Crown and British 


India. 

The sovereignty of the British Crown is supreme 
in India. In British India this sovereignty is a fact. 


(a) Paramountcy 


In the States it means Paramountcy. 
Paramountcy denotes the relationship 


which exists between the Crown and the States. Its 


nature, scope, and implications have not been accurately 
defined. The Butler Committee, finding it difficult 


to define Paramountcy in a formula, states “Para- 
mountcy must remain paramount.” This shows the 
difficulty of defining it precisely and fully. It cannot 
be otherwise, as the whole conception of Paramountcy 
has evolved under changing political conditions. Just 
as Dominion Status is the legalisation of the de facto 
status achieved by the Dominions in relation to the 
mother country by their growing strength and position, 
and not a status based on any a 'priori legal or con- 
stitutional theory, so also Paramountcy ds the de facto 
position or supremacy achieved or assumed and 
asserted by the British Crown in India under changing 
political conditions by its growing strength, culminating 
in a dominant position. It is neither derived from nor 
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based on any legal or constitutional theory. 1 Its 
exact implications varied directly with the political 
position and strength of the British in India from 
time to time. 

The law which governs the relationship of the 
Paramount Power with the Indian States has no 
parallel or counterpart in the constitutional history 
or law of any other country. This relationship and 
the law which governs it have been gradually developed 
and shaped during the whole period of British rule 
in India. It had changed rapidly and significantly 
from that of equality to that of alliance, from that of 
alliance to that of suzerainty, and then to that 
of union and co-operation, and ultimately to that of 
Paramountcy . 2 It is the outcome of historical facts. 


1 According to the Butler Committee, the relationship between 
the Paramount Power and the States is “a living growing relation- 
ship, shaped by circumstances and policy, which is a mixture of 
history, theory and modern fact.” To quote the pronouncement 
of the Government of India in 1877, “Paramountcy is a thing of 
gradual growth . . . established partly by conquest, partly by 
treaty and partly by usage.” In the opinion of Professor W. H. 
Holdsworth, “Paramountcy is only a part of the Prerogative.” 
T he Law Quarterly Review , No. clxxxiv, p. 425. 

2 “The policy of the British Government towards the States 
has changed from time to time, passing from the original plan 
of non-intervention in all matters beyond its own ring fence to 

the pohey of ‘subordinate isolation,* initiated by Lord Hastings 

which in its turn gave way before the existing conception of the 
relation between the States and the Government of India which 
may be described as one of union and co-operation on their part 
with the Paramount Power. In spite of the varieties and com- 
plexities of treaties, engagements and sanads, the general position 
as regards the rights and obligations of Native States can be summed 
up m a few words. The States are guaranteed security from with- 
out. Paramount power acts for them in relation to foreign powers 
ana other States, and it intervenes when the internal peace of their 
territories is seriously threatened. On the other hand, the States’ 

TvT 10n !! t0 f ? reig ? P°wers are those of the Paramount Power. 

8hare , obll g atlon s for common defence, and thev are 

^PpMibiiity for the good government and welfare 
their territories. Montagu-Chelmsford Report , para 297. 
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The truth is that a theory has been evolved to rest 
it on a legal basis, and this theory which recognises 
and legalises the existing relationship is characterized 
as Paramountcy. 

(6) Sources of The question of the sources of Para- 

Paramountcy mountcy has been much debated. 

It is held that the series of treaties, engagements, and 
sanads between the States and the East India 
Company, and the usage and the practice of the 
Political Department of the Government of India, 
have worked together to produce a relationship between 
the Paramount Power and the States which is now 
known as Paramountcy. That usage and political 
practice have played a dominant part in the evolution 
and creation of this relationship is admitted. The 
importance of these elements is due partly to the 
growth of the de facto paramountcy of the Crown 
and partly to the working of the machinery employed 
by the Crown to give effect to its paramountcy. 
Briefly stated, the legal position now held by the 
Paramount Power has been gradually built up 
on the basis of treaties, engagements, sanads, 
usages, and sufferances, and by the practice of the 
Political Department, which is designed to promote a 
harmonious relationship between the Paramount 
Power and the States. The usage and suffer- 
ance and practice of the Political Department are 
only legal terms applied to legalise what was 
assumed and asserted or demanded by the Govern- 
ment of India, taking advantage of its superior 
position in which it found itself in the process of 
history. 1 ^ 

1 See Aitchison: A Collection of Treaties , Engagements and Sanads 
(1931); The Indian States Committee Report ( Butler Committee 
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(c) Historical 
Evolution of 
Paramountcy 


The Butler Committee has given a 
detailed account of how Paramountcy 
has evolved. Its Report sets out a 


series of pronouncements on behalf of the Crown on 


Paramountcy, which contain the views expressed 
on behalf of the Paramount Power, from time to 


time, as to the nature and exercise of its authority. 
Historically, it may be considered under two periods. 


Period I 
1765-1858 


The first period is from the beginning of 
the career of the East India Company up 


to 1858. The Honourable East India 


Company began its career as a feudatory of a Mogul 
Emperor. In its early days, it concluded treaties with 
Indian States on a basis of equality. 1 Hence, at first, 
this relationship was based solely upon treaties. 
Their relations were guided by international law in 
a restricted sense. By the beginning of the nineteenth 
century, the superior attitude of the British Crown 
in relation to the States is obvious. It is reflected in 
the terms of the various treaties, which were no , 
longer terms of equality. We find treaties of sub- 
mission or obedience or protection or subordinate '\j 
co-operation. Lord Wellesley’s treaties and alliances 
are very significant. In course of time, the general 
control by the Paramount Power necessitated inter- 
vention in the internal affairs of the States, not only 
to secure the performance of treaty obligations, but 



( r 19 /? 8 2 ; The Indian States and India. Prof. William Holds- 
Worth; L.Q.R . , vol. xlvi, p. 470. 

Julian Palmer ; Sovereignty and Paramountcy in India. 
r_* Tupper: Our Indian Protectorate. 

Macpherson: British Enactments in force in Indian States. 
Barton : The Princes of India. 

K. M. Panikkar: Indian States. 

Lee -Warner : The Native States of India. 

1 Nabob of the Carnatic v. East India Company (1792), 2 Ves. 60. 
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also to secure the peace of India as a whole. Treaties 
of protection and subordinate co-operation were 
signed with various Rajput princes between 1799 and 
1818. In the result, the Paramount Power had of 
necessity to make decisions and at times to exercise 
functions beyond the terms of the treaties. In 1823, ^ 
Sir John Malcolm stated clearly that the Crown was 
the Paramount Power in relation to the States. The 
necessity for intervention in the internal affairs of 
various States was increasingly felt between 1813 and 
1853, but the East India Company, adhering to a 
policy of non-intervention, did not in the exercise of 
this paramount power intervene in the internal affairs 
of the States as it could have done. It is to be noted 
that till 1854 the Governor-General did homage to 
the Mogul Emperor, and the legal position of the 
Company in India was not free from doubt. The 
Company was acquiring territories and consolidating 
its dominions. It already occupied a dominant position 
in India, but its claim to suzerainty was not recognized. 
The language used in the treaties was distinctly in 
conformity with international law. It is historically 
untrue to assert that the Company assumed paramount 
power as early as 1813, but it is true that this relation- 
ship had a basis of international law before 1858. 
But the whole position was changed after 1858. 
Period II After the Mutiny, the abandonment of 
1858-1936 ^0 policy of non-intervention and annexa- 

tion, the substitution of the policy of co-operation and 
partnership, and the re-organisation of the Political 
' Department, which made the policy effective, brought 
the paramount power of the Crown into great promi- 
nence. The disappearance of the Mogul Emperor was 
an event of great significance in India’s constitutional 
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history. It rendered the direct sovereignty of the 
Crown natural as well as inevitable, and it made the 
Crown entitled to the Mogul prerogatives of suzerainty 
over the whole of India. In the Royal Proclamation, 
1858, it was stated: 

“We hereby announce to the Native Princes of India* 
that all treaties and engagements made with them by or 
under the authority of the Hon’ble East India Company 
are by us accepted and will be scrupulously maintained, 
and we look for the like observance on their part. We 
desire no extension of our present territorial possessions ; 
and while we permit no aggression upon our dominions 
or our rights to be attacked with impunity, we shall 
sanction no encroachment on those of others. We shall 
respect the rights, dignity and honour of Native Princes 
as our own ; and we desire that they as well as our own 
subjects, should enjoy that prosperity and that social 
advancement which can only be secured by internal peace 
and good government.’ * 


Thus the policy of annexation was brought to an 
end. The Native States were guaranteed their existence 
and integrity subject to the fulfilment of certain 
conditions. Lord Canning, when the Crown took over . 
the government of India from the Company, emphatic- 
ally stated that ‘ 4 the Crown stands forth as unquestioned 
Ruler, the paramount power over all India.” The 
assumption of Paramountcy after 1858 is a fact, 
which was further confirmed by the assumption in 
1876 by Queen Victoria of the title of Empress of 
India. There is a marked change in the tone of the 
British claim from 1859 onward. Nothing more is 
heard of international law as regulating the relations 

of the Company and the States, as under Bentinck 
and Dalhousie. 
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The Company had long held a dominant position 
in India, but the Moghul Emperor had never renounced 
his nominal sovereignty. With his deposition, a new 
situation emerged. The Crown was now in India 
what the Emperor had once been, a completely 
sovereign power predominant over all others and 
claiming allegiance. This role was assumed and not 
acquired. Its assumption was effective, as there was 
unmistakable sanction behind it in the form of political 
and military power. The tone adopted by Canning 
is explicable only by the realization that the Crown 
had succeeded to or had assumed and asserted the whole 
authority of the Moghul Emperor, and by the conscious- 
ness that the Crown had sufficient 

* 

to make good any such claim. 

In the years which followed, the treaties with various 
States were taken over as interpreted, the only 
assurance that was given being against the extension 
of British territory. This policy was implemented by 
sanads or instruments of grants given to some 140 
States in 1860. Later on, the Hindu Princes were 
assured that adoptions would be recognized, and the 
Muhammadan Princes were assured that any succes- 
sion legitimate by Muslim Law would be upheld. 
Under the new policy, the Rulers were persuaded to 
prohibit in their States the practice of infanticide 
and the burning of widows, and to adopt measures 
for the promotion of the welfare of their people. They 
were expected to afford facilities for through railway 
communication, for posts and telegraphs and tele- 
phones, for the control of opium and salt production 
and the construction of military roads. In course of 
time, the strict terms of these treaties were not always 
observed. The Political Department adopted the plan 


strength and power 


EVOLUTION OF ALL-INDIA FEDERATION 45 


of applying such general principles as seemed just 
and necessary in the interests of India. This process, 
known as usage or sufferance, was initiated in the 
re-establishment of Indian rule in Mysore in 1881. 
The treaty transferring power to the Maharaja con- 
tained elaborate stipulations representing the idea of 
Paramountcy and has served as a model for regulating 
the relationship of the Crown with other States. 

The subordination of the States to the Paramount 
Power is exhibited in various historical incidents 
after 1865. 1 

Though the de facto position of the Crown in relation 
to the States was made clear by Lord Canning, the 
Princes still advanced their claim as sovereign States, 
and attempts have been made on their part for the 
application of international law to their relation with 
the Crown. Their legal position, which has been a 
subject of long controversy, was aptly stated by Sir 
Henry Maine as early as 1864 in the following words : 


“Sovereignty is a term which in international law 
indicates a well-ascertained assemblage of separate powers 
and privileges. The rights which form part of the aggre- 
gate are specifically named by the publicists, who distin- 
guish them as the right to make war and peace, the right 
to administer civil and criminal justice, the right to 


It is enough to mention some of them in order to illustrate 
tne point. They are: the deposition of the Nawab of Tonk in 1807 
the suppression of the Ruler of Alwar in 1870, the deposition of the 
ulorof Baroda in 187o, the enforced resignation of the Maharaja 

f* ifim hmir i m 1889 ’ tho execution of the Senapathi of Manipur 
in looi I* char £® 8 of treason, compelling the Maharaja of Udaipur 

+ t0 rectlfy , the causes of complaint against him and to 
I legate power to his son, the enforced abdication of the Ruler 

In 1 ft oo7ur^ 0n i hG t0 faCe investigation by a Commission. 

in 1 ft 9 « » ° f ** a £ ha was forced to abdicate and was arrested 

prisoner nn K I™?* 1 Re g ulati ™«> 1818, and is kept as a State 

fn lfiT/ t?, A K da ; kan 0 a ; and * he Rulor of Alwar was ordered 
11)34 to leave his State within twenty-four hours. 


46 THE NEW CONSTITUTION OF INDIA 


legislate, and so forth. A sovereign who possesses the 
whole of this aggregate of rights is called an independent 
sovereign, but there is not, nor has there ever been, any- 
thing in international law to prevent some of those rights 
being lodged with one possessor and some with another. 
Sovereignty has always been regarded as divisible. . . . 
It may perhaps be worth observing that according to the 
more precise language of modern publicists ‘Sovereignty’ 
is divisible but ‘independence 5 is not. Although the 
expression ‘ partial independence 5 may be popularly 
used, it is technically incorrect. Accordingly, while there 
may be found in India every shade and variety of sover- 
eignty, there is only one independent sovereign, the 
British Government. My reason for offering a remark 
which may perhaps appear pedantic is that the Indian 
Government seems to me to have occasionally exposed 
itself to misconstruction by admitting or denying the 
independence of particular States, when in fact it meant 
to speak of their sovereignty. 55 1 

The whole position was emphatically reiterated by 
Lord Reading in his letter dated March 27, 1926, to 
His Exalted Highness the Nizam of Hyderabad: 

“Sovereignty of the British Crown is supreme in India, 
and no Ruler of any Indian State can justifiably claim to 
negotiate with the British Government on an equal 
footing. Its supremacy is not based only upon treaties 
and engagements, but exists independently of them, and 
quite apart from its prerogative in matters relating to 
foreign powers and policies, it is the right and duty of the 
British Government whilst scrupulously respecting all 
treaties and engagements with Indian States to preserve 
peace and good order throughout India” 2 

It is definitely settled that the rights and privileges 
conferred by the treaties, engagements and sanads 
are subject to the Paramountcy. On this constitutional 

1 Minute on the Kathiawar States dated March 22, 1864. 

2 The italics are those of the author of this book. 
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basis, the treaty rights cannot exempt the States 
from their subordination to the Paramount Power. 
The Crown has acquired by usage independently of 
treaties the right to take what measures it thinks fit 
for the safety of the British Empire, the interests of 
India as a whole, or the interests of the States. This 
is Paramountcy. 

The repercussions of political reform in British 
India on the States, and the fiscal policy of the Govern- 
ment of India which indirectly affected the States, 
made the Princes aware of their vital connection with 
British India. The interpretation of Paramountcy by 
Lord Reading caused the Princes as an order some 
alarm as regards the fundamental rights contained in 
their treaties and engagements with the Crown. As 
the time for the appointment of the Statutory Com- 
mission for British India approached, the Princes 
expressed their desire that before a new Constitution 
for British India was submitted to Parliament “the 
opinions, wishes and aspirations of the States should 
be ascertained in regard to the effect upon them both 
of the proposals for British India and as to the con- 
stitutional machinery which will best ensure wise and 
harmonious co-operation between Governments of 
British India and the Governments of the States in 
the future.” Hence, in July, 1927, the Butler Committee 
was appointed (1) to report upon the relationship 
between the Paramount Power and the States with 
particular reference to the rights and obligations 
arising from (a) treaties, engagements and sanads and 
(6) usage, sufferance and other causes; and (2) to 
enquire into the financial and economic relations 
between British India and the States; and to make 
any recommendations that they may consider desirable 
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or necessary for a more satisfactory adjustment. The 
Committee submitted its Report in 1929. To safe- 
guard the interests of the Princes, ft recommended 
that in future they should deal with the Viceroy as 
the Agent for the Crown, and not with the Governor- 
General in Council. The Princes asked for a definition 
of Paramountcy, but the Committee evaded it. It 
did not clearly define the sphere of Paramountcy in 
relation with the States, but stated that : “ Paramountcy 
must remain paramount. . . . On Paramountcy alone 
can the States rely for their preservation in the genera- 
tions that are to come. Through Paramountcy is 
pushed aside the danger of destruction or annexation.” 

The findings of the Committee were severely criti- 
cized by the Princes, who continued to entertain 
misgivings as regards their position in relation to 
the Crown. The Butler Committee regarded the 
Federation of British India and the Native States as 
a remote ideal, but suggested joint and concerted 
action on the part of the States with British India in 
matters of common interest. The Simon Commission 
considered an All-India Federation a remote possibility. 
The Princes were at first not prepared to consider 
seriously the question of an All-India Federation, but, 
strangely enough, during the session of the First 
Round Table Conference, they declared their eagerness 
to enter such a Federation. The British Government 
welcomed their declaration, as they looked upon their 
entry as introducing a steadying and stable element 
in the Indian polity. 

The existing status of the Princes is recognized in 
the new Act. The Constitution Act itself does not 
include the States as members of the Federation, but 
each State has to accede to the Federation by a 
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separate Instrument of Accession. It is to be a 
voluntary act on the part of every State, and this is 
due to the recognition of the quasi-sovereign status 
of the States. The Princes were very anxious for a 
clear definition of Paramountcy, but the British 
Government has refused to state it definitely and 
clearly. 

Sir Samuel Hoare has officially summed up succinctly 
what Paramountcy means and how it affects the 
constitutional matters in the Act of 1935, so far as 
it affects them at all. He says : 

“Paramountcy is the term commonly used to describe 
the powers of the Crown in its relation to the States. The 
Crown is bound by engagements of great variety, only 
some thirty of them, however, being treaties with the 
Indian States. The nature of the undertaking has varied 
with the circumstances in which the relationship arose. 
A common feature of great significance is that the Crown 
accepted responsibility for the States’ external relations 
and their internal and external defence. The contractual 
obligations embodied in the treaties have, with the growth 
of the Crown’s authority, throughout India, been supple- 
mented by usage and by the course of events. The Crown’s 
suzerainty has been established for generations. When 
the Crown took over direct authority in India from the 
East India Company, Lord Canning made the following 
pronouncements : 

The Crown of England stands forth the unquestioned 
Ruler and Paramount Power in all India. . . . There 
is a reality in the suzerainty of the sovereign of England, 
which has never existed before and which is not only 
felt but eagerly acknowledged by the Chiefs.’ 

I quote a second pronouncement which has an important 
bearing on the question, and which illustrates some of 
the implications of paramountcy. I take Lord Minto’s 
statement in 1909: 
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‘ Our policy is with rare exceptions one of non- 
interference in the internal affairs of Native States. 
But in guaranteeing their internal independence and 
in undertaking their protection against external aggres- 
sion, it naturally follows that the Imperial Government 
has assumed a certain degree of responsibility for the 
general soundness of their administration and would 
not consent to incur the reproach of being an indirect 
instrument of misrule. There are also certain matters 
in which it is necessary for the Government of India 
to safeguard the interests of the community as a whole, 
as well as those of the Paramount Power, such as rail- 
ways, telegraphs, and other services of an Imperial 
character. But the relationship of the Supreme Govern- 
ment to the States is one of suzerainty.’ 

These latter matters, railways, telegraphs, and so on, 
mentioned by Lord Min to will come within the Federal 
purview, and if a State accedes to the Federation, para- 
mountcy will not be applicable to that extent ; paramountcy 
will to that extent be limited. ... In other respects, 
whether a State federates or not, paramountcy must 
remain a fact affecting its relationship to the Crown. . . . 
In the ultimate analysis, however, the Crown’s relation- 
ship with the States is not merely one of contract, and so 
there must remain in the hands of the Viceroy an element 
of discretion in dealing with the States. No successful 
attempts could be made to define exactly the right of the 
Crown’s Representative to intervene.” 1 

(d) Legal Implications The first and most striking 
OF Paramountcy characteristic of Paramountcy 

is the fact that the internal sovereignty is divided 
between the States and the Paramount Power in 
different proportions. The reasons which cause these 
proportions to differ are the varying sizes of the 
States, the stipulations of the treaties, engagements 
and sanads, and the operation of usage and sufferance. 

1 House of Commons Debates , March 20, 1935. 
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This characteristic was analysed, as we have already 
seen, by Sir Henry Maine in 1864. As the Princes 
enjoyed some attributes of sovereignty within their 
own territories, the relation between them and the 
Paramount Power is characterized as “quasi-inter- 
national ” in form. Some maintain that the relationship 
is based on international law. This ignores the apprecia- 
tion of the true legal position of the States in relation 
to the Crown. 1 The plain fact is that the principle 
of international law has no application to the relations 
between the Crown and the States. It is significant to 
note that in the treaties between the States and the 

1 In the Despatch to the Secretary of State dated August 28, 
1891, it is stated that “the principles of international law have 
no bearing upon the relations between the Government of India 
as representing the Queen-Empress on the one hand and the Native 
States under the suzerainty of Her Majesty on the other.” 

W heaton maintains that the Indian Princes have no international 
status in the true sense of the term ( Elements of International Law. 
p. 69). 

Oppenheim maintains that Rulers of these States cannot claim 
privileges which according to international law are due to the 
heads of States abroad. (International law t vol. I.) 

Sir Leslie Scott and Mr. Wilfred Green are of opinion that “Indian 
Princes were originally independent, each possessed full sovereignty 
and the relationship inter se and to the British power in India 
was one which an international lawyer would regard as governed 
by rules of international law . . . and even when they came to 
transfer to the Crown these sovereign rights which in the hands 
of the Crown constitute paramountcy, international law still applied 
to the Act of Transfer. But from that moment onwards the relation- 
ship between the States and the Crown as Paramount Power 
ceased to be of the nature of which international law takes cog- 
naisanee.” This view may not be accurate, but it is not and cannot 
be denied that the other view, that the present relationship is 
governed by international law, is untenable. It is useless to discuss 
this relationship in terms of international law, because only a 
sovereign State can claim the application of international law in 
its relation with other States. A sovereign State has two aspects 
one positive and the other negative — the exercise of power and 
the absence of superior control. Admittedly, there is the presence 
ot superior control— the Paramount Power. Externally, the States 
arenotsoveroign and even no such claim is made by them. Internally, 
the right of the Paramount Power to intervene in the affairs 
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East India Company in the beginning of the nineteenth 
century and in the earlier Acts of Parliament the 
word “alliance'’ was generally used. But after 1858, 
that word is dropped from the Acts of Parliament. 
There is not the element of mutuality which is essential 
in an alliance based on international law. The States 
have no right to terminate the relationship. 

The Paramount Power has all the power which 
enables it to act in the interests of the Empire, in 
the interests of India as a whole, and in the interests 
of the States. But its powers do not extend further. 
As Paramountcy gives the Paramount Power authority 
to act in the interests of the Empire, in the interests 
of India as a whole, and in the interests of the States, 
it can call upon the States to pursue courses of conduct 
which they are bound to follow if it falls within the 


of the States on specified grounds within the sphere of Para- 
mountcy is also admitted. Thus it is futile to apply international 
law to this relationship. 

Lee- Warner characterizes the bond which unites the Paramount 
Power to the States as constitutional rather than international. 

C. L. Tupper, who takes a realistic view of this relationship, 
characterizes the States as feudatory States. He says “that the 
Paramountcy of the British Government is not derived from the 
law of nations or from the Moguls or indeed from any of the poten- 
tates who maintained a fluctuating and often nominal suzerainty 
over the different parts of the country in former times. It rests 
on conquest, agreement and usage and the necessity in the general 
interest of keeping peace ( Our Indian Protectorate , p. 60). 

Viscount Finlay’s observations in Duff Development Co. v. 
Government of Kelantan (1924) a.c. 797 are useful in explaining 
the legal position of the States. He observes: “It is obvious that 
for sovereignty, there must be a certain amount of independence, 
but it is not in the least necessary that for sovereignty there should 
be complete independence. It is quite consistent with sovereignty 
that the sovereign may in certain respects be dependent upon another 
Power; the control, for instance, of foreign affairs may be com- 
pletely in the hands of a protecting Power, and there may be 
agreements or treaties which limit the powers of the sovereign 
even in internal affairs without entailing a loss of the position of 
a sovereign Power.” 
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sphere of the Paramountcy to prescribe them. It is 
true that it cannot do so outside the sphere of Para- 
mountcy, but the sphere is so vague and unlimited 
and undisputed that almost any interference may be 
justified as being in the larger interests of India, the 
Empire, and the States. In practice, apart from cases 
of gross misgovernment, native institutions are not 
interfered with. Acts of the Crown in the exercise 
of Paramountcy are Acts of State not cognisable in 
any British Court. This is particularly to be noted 
because in the new polity Paramountcy is kept intact, 
and is outside the sphere of Federation. This view 
of Paramountcy was the basis of the demand of the 
States that in the new Constitution of India the 
relationship between the Paramount Power and the 
States should cease to be entrusted to the Governor- 
General, and should be handed over to the Representa- 
tive of the Crown. 1 

Since the transfer of the government to the Crown 
in 1858, the oath of loyalty and allegiance to the 
Crown by the Princes has been insisted upon. Succes- 
sions are decided in cases of dispute by the Governor- 
General, who has the right to assume guardianship 
of a Ruler who is a minor. Decorations, titles, and 
salutes of the Princes are determined by the Crown, 
which controls the passports for travel abroad through 
the Governor-General. Rulers have been expected to 
grant, and have in fact granted, free access to land 
for railway construction, and to cede jurisdiction over 
it, to accept the monopoly of telegraphs and telegrams 
and part of the postal services, and to acquiesce in 
the control and manufacture and sale of arms. Most 
of them have been persuaded to restrict State coinage, 

1 Butler Committee Report, para. 58. 
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and almost all of them have given the Government 
complete control over the opium traffic and the salt 
monopoly. 

Each State manages its own internal affairs by 
making and administering its own laws, and imposing, 
collecting, and spending its own taxes. There is, as 
a rule, a British Resident or other Agent whose duty 
it is to offer advice to the Ruler and to report to the 
British authorities, and there is the right of the Crown 
to intervene as the Paramount Power in the affairs 
of the States in cases of misgovernment, or in cases 
where such intervention is called for, having regard 
to the duty of the Crown as Paramount Power to 
preserve the dynasty, to be answerable for the integrity 
of the States, and to maintain the peace of India. 
A certain number of States pay tribute to the Crown, 
mostly in lieu of former obligations to supply or 
maintain troops. Most of the inland States in the 
exercise of their sovereignty impose their own import 
and export duties at the frontiers of their own terri- 
tories. The external relations of the States are entirely 
\in the hands of the Crown. For international purposes, 
'-the territories of an Indian State, though not British 
territory, are in the same position as the territory of 
British India, and its subjects are in the same position 
as the British subjects. 1 

An Indian State cannot hold diplomatic or other 
official intercourse with any other foreign Power or 
even with sister-States in India. India is a member 
of the League of Nations. At Geneva, she is represented 
as a unit by a delegation, which in practice includes 
a Ruler of an Indian State. The Government of India, 

1 Mr. C. L. Tupper says that for external purposes the whole 
map of India is red. 
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in connection with the responsibility for the strategic 
defence of India, encourages the major States to 
maintain bodies of efficient forces for co-operation 
with the Indian Army both in the external defence 
of India and the maintenance of internal order. As 
regards Posts and Telegraphs, the British telegraph 
system by agreement extends everywhere. Fifteen 
States have their own postal departments. There are 
only eight States which mint their own rupee currency. 
In the rest, the Mints are only worked for copper 
coinage or for striking silver or gold coinage on special 
ceremonial occasions. Jurisdiction in the States is 
exercised by the British authorities in certain cases. 1 
The State tacitly or formally delegates or cedes to 
British cantonments, British civil stations, railways 
running through the States, and the Residency, 
jurisdiction over servants and dependants and over 
European subjects and other Europeans. In other 
cases, the jurisdiction of the States is limited and the 
residuary jurisdiction is exercised by the Agents of 
the Crown. Such jurisdiction is not subject to appeal 
to the Privy Council. 2 In other cases, that is to say, 
during the minority or the suspension of the Ruler, 
jurisdiction may be exercised by the Resident in 
substitution for the State Officers. The delegated 
jurisdiction is exercised under the India (Foreign 
Jurisdiction) Order in Council dated June 11, 1902, 
which, originally passed under the Foreign Jurisdiction 
Act, 1890, was validated by the Government of India 
Act, 1916. The States are required to extradite 
offenders to British India, and in return offenders from 

* See Macpherson : British Enactments in force in Native States. 

Muhamad Yusuf-ud-din v. Queen -Empress 1897 L.R. 24 Indian 
Appeals 137. 
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the States are handed back to them. The Ruler of 
a State is exempt in British India from the jurisdiction 
of Courts except with the assent of the Governor- 
General. 1 In Great Britain he is treated as exempt 
from jurisdiction. 2 As a rule, the British Parliament 
does not legislate for the States or their subjects. As 
the Crown is responsible for the external relations of 
the States, Parliament has legislated to control such 
subjects as the slave trade, and generally these subjects 
fall under the foreign jurisdiction of the Crown exercised 
under the Act of 1890. V 

1 Civil Procedure Code , Section 86. 

2 Statham v. Statham (112), p. 92. 


CHAPTER III 

>1 * 



THE GENESIS OF THE INDIAN FEDERATION 


British India and Indian India or the Native States 
are respectively under the sovereignty and paramountcy 
of the British Crown. But they have remained separate 
politically owing to historical accidents. The States 
have maintained political isolation inter se and also 
from British India, and have no direct constitutional 


relationship with British India except that the 
Governor-General in Council deals with them as the 
Representative <^f His Majesty, at the same time 
exercising his executive authority over British India. 
With all the differences in their status, character, 
size, and conditions, there are vital and essential 
racial and cultural affinities, common historical back- 
ground and common interests among the States and 
among the British Indian Provinces. A mere glance 
at the map of India shows that the States dovetail 
into various Provinces of British India. Historically, 
the whole of India was under one authority under Asoka, 
Samudra Gupta, and Harshavardan, and during the 
Moghul period the whole of India except the southern- 
most part was under the authority of the Moghul 
Emperors. But apart from this geographical and 
historical unity there are some vital factors to be 
noted. Firstly, the composition of the population of 
the States and British India, which are closely inter- 
woven, is not different. Their religions are the same. 
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Thus there is an essential unity in diversity in India 
regarded as a whole. Secondly, there is political 
unity in the sense that both the States and British 
India owe common allegiance to the Crown. Thirdly, 
there is a sound basis for economic unity. The economic 
interests of all parts of India depend upon free trade 
within the country. Fourthly, various matters common 
to British India Provinces are also common to a great 
extent with those in which the Native States are 
interested, for example, defence, tariffs, exchange, 
opium, salt, railways and posts and telegraphs. Fifthly, 
the unity imposed upon India by the external force 
of Great Britain is reinforced by an increasing sense 
of Indian nationality. Again there is a growing 
sentiment of national unity. Moreover, both Indias 
have a common religious and cultural heritage. Thus, 
the desirability of establishing an All-India polity 
cannot be doubted. The conception of such a polity 
was already present to the minds of Mr. Montagu and 
Lord Chelmsford. In their joint Report, they stated: 
“Our conception of the eventual future of India is 
a sisterhood of States self-governing in all matters 
of purely local or provincial interests, in some cases, 
extending to existing provinces, in others, perhaps 
modified in area according to the character and 
economic interests of their people. Over these congeries 
of States would preside a Central Government increas- 
ingly representative of and responsible to the people 
of all of them ; dealing with matters both internal and 
external of common interest to the whole of India; 
acting as arbitrator in inter-State relations and 
representing the interests of all India on equal terms 
with the self-governing units of the British Empire. 
In this picture there is a place also for the Native 
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States. It is possible that they too will wish to be 
associated for certain purposes with the organisation 
of British India in such a way as to dedicate their 
peculiar qualities to the common service without loss 
of individuality .” 1 

Diming recent years, the States have been making 
claims for a share in the Customs revenue, which 
amounts to about four-fifths of the revenues of India, 
and demanding a voice in the formulation of the 
fiscal policy of British India as it also affects them 
indirectly. The whole question, as already noted, was 
considered by the Butler Committee, which emphasized 
the need for common action on matters which equally 
affect both British India and the States, but con- 
sidered the formation of an All-India Federation a 
remote ideal. The Simon Commission recognized that 
the ultimate constitution of India must be federal, 
for it is only in a federal constitution that units 
differing so widely in constitution as the Provinces 
and the States can be brought together, while retaining 
their internal autonomy. The Commission, however, 
considered the formation of an All-India Federation a 
remote possibility and recommended the reconstruction 
of the British India Constitution on a Federal basis. 
It stated: “It might be possible to visualize the future 
of Federation in India as bringing about a relationship 
of two separate Federations, one composed of the 
elements which make up British India, the other of 
the Indian States. . . .We are inclined ourselves to 
think that the easier and more speedy approach to 
the desired end can be obtained by reorganizing the 
Constitution of India on a federal basis in such a 



way that the individual States or grou 

1 Montagu-Chelmajord Repott^fitJS^ 
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may have the opportunity of entering as soon as they 
wish to do so.” 1 The Commission expressed its belief 
“that the essential unity of Greater India will one 
day be expressed in some form of federal association, 
but that the evolution will be slow and cannot be 
rashly pressed.” The States also were not prepared 
to consider the question of an All-India Federation 
seriously. The recommendations of the Simon Com- 
mission, which excluded the grant of responsibility at 
the Centre even in a restricted form, were not accept- 
able to India. The British Government felt that any 
Constitution without some form of responsibility at 
the Centre would not be accepted. The Princes felt 
that in the long run the future of their States would 
be materially influenced by the introduction and 
working of Responsible Government in British India. 
They realized that their interest in British India’s 
constitutional progress was not to be that of mere 
detached spectators but of fellow-Indians living in a 
world which for all its history, deep divisions, and 
bitter rivalry, preserved some remarkable cultural 
affinities, and is slowly working out a common destiny. 
Apprehensive of the possible reactions and repercussions 
in their States of the political developments in British 
India, 1 and also of the new interpretation of Para- 
mountcy by Lord Reading, smarting under the 
treatment meted out to them by the Political Depart- 
ment of the Government of India during recent years, 
and expectant of achieving their double objective of 
due recognition of their treaty rights and fair adjust- 
ment of conflicting interests between the States and 

1 The Government of India had to pass the Princes’ Protection 
Act in 1934 with a view to protecting the Princes from attacks 
in the public Press by British subjects. 
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British India and Great Britain, the Princes suddenly 
decided to enter the Federation and to play their 
part in India’s constitutional progress and to make 
their position in relation to the Crown definite and 
certain. Their declaration was at once dramatic and 
surprising. 

It is a matter of speculation as to why the Princes 
suddenly decided to enter the Federation. It is 
alleged that they were prevailed upon by British 
statesmen who knew some form of responsibility must 
be granted at the Centre, and who wanted to be sure 
of a stable and conservative element there. 1 

1 It is stated that the idea of an All-India Federation was put 
forward by an eminent Indian Liberal either suo moto or at the 
instance of a British statesman with a view to securing some measure 
of responsibility at the Centre. He was also partly responsible 
for the declaration of the Princes. Once the idea was mooted and 
the declaration was made, they were readily taken up by British 
statesmen. The Lord Chancellor, Viscount Sankey, welcomed the 
Princes’ declaration and looked upon it as an escape from the 
difficulty. During Parliamentary debates on the India Bill, he 
observed 41 It is almost possible to see some Providence in the 
timely declaration of the Princes in favour of an All-India Federa- 
tion.” A further clue is given by the Marquess of Reading, who 
was opposed to responsibility at the Centre. During the debate 
he said: “After that statement made by the Princes, I changed the 
view I had held and decided that, if there was Federation and the 
Princes would come in, so that there would be union of All India, 
thon I would bo prepared to give responsible government subject 
to certain safeguards. ... I know nothing about the genesis of 
the Princes’ declaration. Nothing surprised mo more than that 
declaration of the Princes. No more dramatic announcement was 
ever made at any conference or at any political meeting at which 
I have been present. I believe that it surprised everybody else.” 
But the surprise loses its freshness when he gives the real reason 
tor leaping at the idea of an All-India Federation. Says ho: “All 
I would say to you with regard to Federation is that when that 
floor was once opened it gave us the prospect for which we had 
always boon hoping, of stability in India. That is the only word 
to express compendiously what it meant. The reason why Federa- 
tion is of such importance is that the Princes, in their own interests, 
are involved in the matters that concern us most. If the Princes 
come into a Federation of All India and you have therefore one 

ovornment of All India ... at least you can say that in the 


62 THE NEW CONSTITUTION OF INDIA 

The Joint Parliamentary Committee states that “the 
Ruling Princes as members of a Federation may be 
expected to give steadfast support for a strong and 
stable Government and to become helpful collaborators 
in policies which they have sometimes in the past 
been inclined to criticise or even obstruct.” The First 


future . . . there will always be a steadying influence ... I ask 
myself the question, what will be the result if the Princes are with 
us. It must follow that in both the Lower Chamber of the Federal 
Legislature and in the Upper Chamber of the Federal Legislature 
you will have a large proportion of representatives of the Princes. 
That will be a steadying, a stabilising influence more valuable to 
us than appears perhaps at first sight. What is it we have most 
to fear ? There are those who agitate for independence for India, 
for the right to secede from the Empire altogether. I believe 
myself that it is really an insignificant minority that is in favour, 
but it is an articulate minority and it has behind it the organization 
of Congress. It becomes important, therefore, that we should get 
what steadying influence we can against this view. The Princes 
are as interested in the preservation of the connection of India 
with the British Empire as we are ourselves. They want their 
treaties preserved. Their treaties are treaties with the King. They 
want to have direct relations with the Viceroy as representing the 
King, so that in any questions that arise they may go to the Viceroy 
direct and not have anything to do with Ministers who are to 
be responsible to the Legislature under the new scheme. That 
shows the importance of having their co-operation. In my view 
the maintenance of internal order and resistance of anything 
approaching anarchy or communism is as much in the interests 
of the Princes as it is in our interest, and it is also in the interest 
of the vast majority of Indians. There again you will have a 
tremendous great stabilising influence . . . there will be approxi- 
mately 33 per cent of the Princes who will be members of the 
Legislature with 40 per cent in the Upper Chamber. There are 
of course large bodies of Indians who do not take the view of 
Congress or anything approaching to it. So that with that influence 
in the federated Legislature I am not afraid in the slightest degree 
of anything that may happen, even if Congress managed to get 
the largest proportion of votes. Then, too, the Princes are as 
interested as we are in the security of India against external aggres- 
sion. It is just as important to them as it is to us. If invaders 
gain the upper hand, the Princes go just as we should have to 
disappear. Therefore they are with us on those three main questions. 
They cannot be disputed. . . . There you will see the value of the 
Federation to the stability of the connection between India and 
ourselves.” 
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Round Table Conference in 1930, in which the Princes 
made their declaration, laid down four fundamental 
mutually interdependent principles of the new Consti- 
tution. They were: (1) All-India Federation; (2) 
Responsibility at the Centre ; (3) Full Provincial 
Autonomy ; and (4) Safeguards in the interests of India. 

All-India Federation was made a condition precedent 
to the grant of responsibility at the Centre. This 
condition is sufficiently eloquent as regards the object 
of creating an All-India Federation. 

The States demanded that the rights and obligations 
of the Paramount Power should not be assigned to 
persons who are not under the direct control of the 
Crown, as is at all events partially the case with the 
Federal Government in British India responsible to 
Indian Legislature. Accordingly, the Government of 
India Act, 1935, separates the offices of the Governor- 
General and the Representative of the Crown (Viceroy), 
though it is intended that the same person shall 
continue to hold both offices. The Crown’s relation 
of Paramountcy with the Princes will be conducted 
by the Viceroy as such Representative of the Crown 
alone. The States in entering the Federation surrender 
a portion of their sovereignty to the Federation 
voluntarily. The portion of sovereignty surrendered 
to the Federation is excluded from the sphere of 
Paramountcy. 

/ The States have a threefold status. Firstly, they 
are sovereign for internal purposes subject to the 
rights of the Paramountcy of the Crown. Secondly, 
they are subject to the Federal Government to the 
extent to which they have surrendered their powers 
to the Federal Government and Legislature and other 
federal authorities by their Instruments of Accession ; 
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and thirdly, they are subject to the paramountcy 
rights of the Crown. With this threefold status, the 
States are to be members of the Federation. Their 
accession to the Federation has a double result. It 
restricts their existing (internal) sovereignty within 
the accepted federal sphere. It excludes Paramountcy 
from the sphere accepted by them as federal.^' 


CHAPTER IV 
FEDERALISM IN INDIA 


1. Theory of Federalism 

J 

v 

Federalism is of extreme modernity/ Its theory and 
practice in modern times are not older than the 
American Federation which came into existence in 
17&L The federal idea — the plan of government of a 
number of contiguous territories in association and 
neither separated nor combined in one — is very old and 
had been practised in Greece, but its use on a large 
scale has been made only during the last two centuries. 
Federalism is a historical product. It has been the 
result of historical evolution. It springs from the 
necessity for the union of a number of independent 
States which are not strong enough individually to 
protect themselves from outside danger, and whose 
union is requisite for the promotion of their economic 
interests, but which are not prepared to surrender 
their complete independence. The impulses which 
lead to the formation of federations are^sually the 
Qp i EitnaL i deal of national unit y, the de si re.Tp^Jiluioli^ 
common economic interests and the am ica ble resolu tion 

s ^Ldefonce 

an lLJf 1 ^ m ationa l prestige. The federal form of 
g o vernment is not deduced, from a theory or frQm^ 
a priori reasoning, but is, as we have said, a historical 
product, or a necessity arising under certain political 
conditions. The fundamental principles of federalism 
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have been fully worked out in the most highly 
developed Federation in the world, namely, that of 
the United States of America. As the authors of the 
Indian Federation are mostly influenced by the 
provisions of the Canadian and Australian Federations, 
which were formed under the influence of the American 
Federation, it is desirable to state briefly the theory 
of Federalism as revealed in their Constitutions. 1 

According to Prof. A. V. Dicey, 2 there are two 
requisite conditions for the formation of a Federation. 
,(1) There must be a body of States so closely con- 
nected by locality, by history, by race or the like, as 
|to be capable of bearing, in the eyes of their inhabitants, 
an impress of common nationality. (2) There must 
(be the existence of a very peculiar state of sentiment 
among the inhabitants of the States which propose to 
unite. r £hey must desire union but must not desire' 
unity. If there is no desire to unite, then there is 
clearly no basis for federalism. . . . The sentiment 
therefore which creates a federal State is the prevalence 
throughout the citizens of more or less allied States 
of two feelings which are to a certain extent incon- 
sistent — the desire for national unity and the deter- 
mination of each individual State to maintain its 
identity and independence. The aim of federalism is 
to give effect as far as possible to both these sentiments. 
A federal State is thus a political contrivance intended 
to. reconcile national unity and power with the 
maintenance of “States’ rights.” It is a union of a 
number or body of independent States whose terri- 
tories are contiguous and whose citizens have certain 

1 The chief Federal Constitutions in the World are those of 

the United States of America, Canada, f” Australia, Germany and 
Switzerland. J 

2 The Law of the Constitution , Part I, chap. iii. 
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affinities, either racial or ethnological or traditional, 
who have a common historical background or heritage, 
a community of economic interests, and feel a craving 
for spiritual and national unity, but at the same time 
are keen to maintain the identity and independence 
of their States, which are not strong enough in modern 
times to face external industrial competition or 
military menace. It is an organic miinn , A federal 
State is a distinct fact. The federating States also 


remain distinct facts. By the association of the States, /) 
a new organic State is created for the discharge of r<: 'f 


certain national functions. The federal State is. the 
embodiment of the nation as a whole, and it has a ( 
direct and organic contact with the citizens of a]]jtlie 
States who are citizens of the Federation and who 



owe a double allegiance — to their own States and to ’ 
the Federal State. The federal form of government 
came into existence where a unitary form of govern- f , . 
ment was not possible owing to strong sentiments of ” 
local patriotism. The States are, first of all, sovereign 
States. They then enter into an agreement to part 
with a portion of their sovereignty and thus to create 
a national State which discharges certain functions in 
i elation to all the States — functions which are common 


to them all. Such a Federation is essentially created 
for national purposes. It is based upon a compact 
which contains the terms and conditions on which the 
federating States have agreed to enter into a union. 
It follows that the relation between this new National 
Government and the federating units must be 
governed by the terms and conditions embodied in the 
pact. This requires a written Constitution. 

As the federating units are jealous of their inde- 
pendence, except that portion which they have 



* 
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surrendered to the National Government, the Consti- 
tution is always rigid, and it cannot be amended 
without the consent of the federating units. Thus 
the Constitution becomes the supreme _Iaw_ of the 
land. The authority of the States is necessarily 
divided between the National Government and the 
federating units, their respective rights and powers 
are clearly defined and delimited, and each has to 
function strictly and rigidly within the delimited 
sphere. 

As the whole basis of this pact of federation is the 
distribution of limited executive, legislative, or judicial 
authority among bodies each co-ordinate with and 
independent of the other, there is every likelihood of 
encroachment by one on the sphere of the other, and 
also of disputes between the National Government and 
the federating units, or between the federating units 
inter se. From this it necessarily follows that there 
must be some institution to keep the National Govern- 
ment and its legislature, and the State Governments 
and their legislatures, within their respective demar- 
cated and defined spheres and to settle disputes 
between them. Thus, a Federal Court or judicial 
tribunal is an indispensable necessity in a federal 
system. Such a Court is at once the custodian and 
interpreter of the Constitution and the highest tribunal 
for the settlement of disputes. 


2. Salient Features of a Federal Constitution. 


A study of modern federal systems reveals three 
leading characteristics of a Federal Constitution. They 
are : (1) Supremacy of the Constitution ; (2) Distribution 
\of powers among bodies with limited and co-ordinate 
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authority; and (3) the authority of the Courts to act 
as interpreters of the Constitution. 1 

(I) Supremacy of A federal State derives its existence 

the Constitution f rom its Constitution. The Consti- 
tution contains the terms and conditions of the pact 
between the federating States on the one hand and 
the newly established Federal Government on the 
other. Each Government, whether State or Federal, 
exercises all its executive, legislative, or judicial 
powers in accordance with the provisions of the 
Constitution. The supremacy of the Constitution 
involves three consequences: (a) The Constitution 
must necessarily be a written Constitution ; ( b ) It 
must be a rigid Constitution ; (c) Every legislature I 
under a Federal Constitution is a subordinate law- 
making body. It is difficult in the Austinian sense to 
locate legal sovereignty in a Federal State, and this 

is inevitable having regard to the nature and object 
of a federal polity. 

of ) PoIT IBUTION From its very nature, Federalism 

necessitates the distribution of the 
authority of the State among a number of co-ordinate 
bodies originating in and conditioned by the Constitu- 
tion. The very essence of Federalism is the distribution 
ol powers, as contrasted with the concentration of 
power at a single Centre in a unitary form of govern- 
ment. The details of this distribution differ in different 
federations according to the peculiar conditions and 
requirements of the federating units, and the circum- 
stances and motives which brought about their 
ederation, but the basic principle is the same in all 
ot them namely, matters which concern the nation 

whl W Jl are , de i legated to the National Government, 
hile those which do not are reserved to the States. 
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(III) The Authority of the This characteristic is a 

Courts to Interpret the natural consequence of the 
Constitution n , , rr,, . . 

first two. Ihe maintenance 
of the line as fixed by the federating agreement is 
of the essence of modern Federalism. The Federal 
Constitution being the supreme law of the land 
embodying the definite terms of the pact between 
the National Government and the federating Govern- 
ments, it is necessary that there should be some 
agency to uphold the Constitution and to keep the 
different Governments within their proper limits. 
Thus the Judiciary occupies a very important position 
in a Federal Constitution, and it is the duty of the 
judges to give effect to the clauses of the Constitution, 
and to pronounce judgment on the validity or otherwise 
of both Federal and State legislation. In a Federal 
Constitution, the political sovereign and the legal 
sovereign are generally in the background, andTlTis" 
very difficult to arouse them. Hence the duty of 
safeguarding the Constitution and the rights of the 
citizens lies upon the Judiciary. This is the reason 
why the Judiciary occupies such a significant position 
in a Federal Constitution. 

To sum up, Federation postulates the existence of 
a body of independent States and presupposes a 
desire for some form of union among the inhabitants 
of those States. Though they desire union for certain 
purposes, they nevertheless wish to preserve their 
identity and some measure of their independence. 
It follows that a Federal Constitution must be to a 
large extent a figicL* Constitution. There must be 
distribution of~powers between the Federal Govern- 
ment and the Governments of the several States forming 
the Federation. If amendment of the Constitution 
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could be made without the consent of the federating 
units, there would be no safeguard for the preservation 
of States’ rights. Thus the Federal Legislature cannot 
be and is not supreme. There must be a special 
machinery for constitutional changes, and there must 
be some authority, namely, courts of law, which can 
prevent the Federal and State Governments from 
encroaching upon each other’s powers and can declare 
legislation void on the ground of being ultra vires. 

As the essence of Federation is the distribution of 
powers, a federal government is weak in comparison 
with a unitary government in which there is concen- 
tration of powers in a single body. A strong govern-, 
ment postulates concentration of power, and provision 
for prompt decision and prompt action. With the 
distribution of powers and divided authority, it is 
not possible to secure these conditions. Disputes are 
apttoarise between the National Govemmentand 
the 'States" I which are jealous of their rights), and this 
necessarily means weakness. Secondly, a federal 
government is a weak one because prngrp>«giy^ legisla- 

t] ^Li?J ikel y to . be^pppQse.d by. vested interests with 
definite representation in the Constitution, which 
recognises and legalises the status quo. A federal 
government is more or less a static government. It 
is necessarily intended to legalise and perpetuate 
the status quo without adequately taking into considera- 
ion t e growing requirements of a growing community, 
n the words of Dicey, a system meant to maintain 
he status quo in politics is incompatible with schemes 
tor wide social innovation. The recent decision of the 
Supreme Court regarding the “New Deal” in the 
u.b.A. is at once illustrative and instructive. There 
is a good deal of force in this inference of Dicey’s 
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However, if we keep in mind the nature and object 
of a federal polity, its character cannot be other than 
it is. The difficulties felt by Roosevelt in the U.S.A. 
and Bennett in Canada in introducing radical measures 
of economic and social reform are the direct conse- 
quence of the distribution of powers between the 
Federal Government and the States — a distribution 
based on the sentiments' of the citizens forming the 
Federation, and the then prevalent conception of the 
proper sphere and functions of the Federal Govern- 
ment. Both the sentiments of the citizens and their 
conception of the proper functions of the Federal 
Government have altered under the stress of dynamic 
forces and modern economic developments. The 
American Constitution has been in existence for 
150 years, the Canadian Constitution for seventy years, 
and the Australian Constitution for thirty-six years. 
The world has changed more rapidly in the last few 
decades than in almost the whole of its previous 
history. It is now subject to a depression of un- 
exampled intensity, and naturally the distribution of 
powers between the local legislatures and the federal 
legislature requires reconsideration. This is a question 
to which the federations of the world are giving anxious 
thought. Because this matter is being considered, it 
does not follow that Federation as a polity is dis- 
credited. The experience is that once the dynamic 
forces are brought into operation, the tendency in all 
federations is towards unitarism. The Federal Govern- 
ment overshadows the States’ Governments. This is 
both natural and inevitable. The affinities which 
constitute the original basis of a federal polity are 
strengthened and intensified under the operation of 
dynamic federal forces and the new environment 
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created by the federal agencies. The provincial 
jealousies that operate to preserve local independence 
grow weaker, and in course of time the benefits of a 
strong National Government are realized and a desire 
for a government resembling a unitary government is 
I created. J 

It is asserted that Federalism produces conservatism. 
It is only natural that it should do so. The Constitution 
being the supreme law of the land, the citizens look 
upon it as sacrosanct and unalterable. Once this idea 
gets hold of the minds of the people, it dominates 
their thinking. Innovations and changes are dreaded, 
and even when they are desired, they are not easily 
possible. The conservatism inherent in the Constitution 
is accentuated by the conservatism of the people 
themselves, who generally dislike innovations. It is 
a common experience that the conservatism and the 
rigid nature of a federal polity prevent the adjustment 
of the Constitution to the growing needs of society. 
But though a conservative spirit permeates the 
working of a federal polity, it has not been wholly 
detrimental to the interests of the State, and when- 
ever the necessity for growth or change was deeply 
felt, human ingenuity found indirect methods to 
achieve its ends. The successful working of a Federal 
Constitution presupposes the prevalence of legality 
among the people. In a federal polity, the spirit of 
legality permeates the minds of the citizens. This is 
inevitable, because the relations of the Federal Govern- 
ment and the federating units, and the relations of 
the citizens with the States or with the Federal 
Government, are strictly and rigidly governed by the 
terms and conditions of the compact, which are 
interpreted and enforced, whenever occasion arises, 
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by the Judiciary. The very foundation of federalism 
is legalism. Wherever the spirit of legalism was 
absent, federation has not been an unqualified success. 
It is true that pushing the spirit of legalism to its 
logical conclusion may at times prevent desirable 
changes, but, on the whole, that spirit has had a good 
effect in all federations. ^ 

3. Conditions in India. 


It is pertinent to ask how far the conditions favour- 
able to the formation of a federal polity exist in India. 
Applying the criterion of Dicey, one can say that 
some of the conditions are present in India. ^Fhgre 
are affinities, cultural, racial, religious and historical, 
among the inhabitants of British India and the States. 
There is a common historical background and heritage. 
There is geographical contiguity. There is community 
of economic and political interests. The defence system 
of British India and Indian India is common to both. 

\ 

The composition of the population of British India 
and the States, their religion and culture, are similar. 
All their peoples are capable of bearing in the eyes 
of Indians an impress of common nationality. There 
is only one factor that does not exist — a body o f 
independent States. So far as British India is con- 
cernecC there is already one central unitary form of 
government. As regards the Native States, it is true 
that they are quasi-sovereign, but even they are under 
the suzerainty or Paramountcy of the Crown. For 
external purposes, India is already one State. The 
historical motives for bringing into existence a Federa- 
tion, namely, the necessity for common defence, tariffs, 
uniform communications, currency, etc., are absent 
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in India, because all these subjects are already under 
the control of the Government of India, whether they 
affect British India or the States. The Government 
of India is responsible for the defence of British India 
as well as that of all the States. Externally and 
internationally, India is already one State. It is true 
that British India is under the direct sovereignty of 
the Crown, while the States are under the Paramount cy ~ 
of the Crown, but strictly and legally the difference J 
is of degree and not of ...kind, ( 

Historically, everywhere Federalism has been a J 
process of uniting, but in India it is a process of I 
breaking up British India into el even autonomous/ 



TO 


T 


1 “ Granted the announcement of August 20, we cannot at the 
present time envisage its complete fulfilment in any form other 
than that of a congeries of self-governing Indian Provinces associated 
for certain purposes under a responsible Government of India, 
with possibly what are now the Native States of India finally 
embodied in the same whole in some Relation which we will not 
now attempt to define. For such an organization, the English 
language has no word but “federal”. But we are bound to point 
out that whatever may be the case with the Native States of the 
future, into the relation of the Provincial and Central governments 
the federal element does not, and cannot, enter. There is no 
element of pact. The government of the country is at present 
one; and from this point of view the local governments are literally 
agents ’ of the Government of India. Great powers have been 
delegated to them, because no single administration could support 

^ oa< k process before us now is not one 

foaeralising. Setting aside the obstacles presented by the 
8 ^Pf e ! T1 . ac y °f Parliament, the last chance of making a federation 
of British India was in 1774, when Bombay and Madras had rights 
o surrender. The Provinces have now no innate powers of their 
own, and therefore they have nothing to surrender in a Foedus. 
Uur task is not like that of the fathers of the Union of the United 
Mates and Canada. We have to demolish the existing structure 
at least in part before we can build the new. Our business is one 
° devolution and drawing lines of demarcation and cutting long- 
standing ties. The Government of India must give, and the 
rovmces must receive; for only so can the growing organism of 
sell -government draw air into the lungs and live. It requires no 
groat effort of the imagination to draw a future map of India 
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f Secondly, the question of the sentiment for union 
■ does not arise in the case of British India because the 
inhabitants of British India are already united, and 
they have something much more than union, n amely , 
unity. It is true that the inhabitants of the Native 
States have a potential desire for union with British 
India in order to share common citizenship and 
nationality. But in this Federation it is not the citizens 
of the States who have desired union or who are to 
unite, but the Rulers of the States who are to unite. 
The subjects of the States are not to share the common 
citizenship of the Federation^ 

In all federations the initiative for union came from 
the constituent units who were moved thereto by their 
citizens. In India, the impulse to federation, from 
whatever source it may have come, has been translated 

. . •—* • w Baa • *^® - *®* 

into action by Parliament. /The - Indian Federation 
has been created by Parliament to secure steadyin 
and stabilising elements in the Central Government 
Thus some of the conditions for the formation of 
a Federation are present in India while some are 
absent. It is true that the dream of an All-India 
Federation was cherished by Mr. Montagu and Lord 
Chelmsford, and that dream was endorsed by the Simon 
Commission, which realized the essential difficulties in 
the formation of an Adl-India Federation, and advisedly 
recommended the immediate Reorganization of the 
Indian Constitution on a federal basis by a permissive 
Act which might enable the States to enter the 



which shall preserve the external semblance of a great new con- 
federation within the Empire. But we must sedulously beware of 
the ready application of federal arguments or federal examples to a 
task which is the very reverse of that which confronted Alexander 
Hamilton and Sir John MacDonald.”— Montagu- Chelmsford Report , 
para. 120. ^ * 
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Federation in future, thus facilitating the growth of 



% c 

4. Salient Features of the Indian Federation. 


i 


The Indian Federation exhibits all the normal 

/ 

^characteristics of a federation. There is a written and 
rigid Constitution. There is distribution of powers 
between the Federal Government and the Provincial 
Governments and the States, and there is also a 
Federal Court with power to keep the Federal Govern- 
ment and Legislature and the Provincial Govern- 
ments and Legislatures within their respective spheres 
as defined by the Constitution. But there are 
many peculiar features of the Indian Federation 
resulting from the special political conditions of India. 
T hese peculiar features a re : (i)^In^all federations 
independent units are united for certain common 
purposes. Thus, a number of independent political 
units are transformed into a single State for national 


purposes, fjederahzing has normally been. &-.pmcess 
of uniting. InTndia, federalizing has been a process 
of breaking up British India into eleven Provinces 
and of bringing in Native States which are in substance 
s urrend ering very few powers to the Federal sphere. 
If~is to be noted that the most important subjects 
within the Federal sphere — customs, defence, external 
affairs, indirect taxation, etc. — are already within the 
sphere of the Government of India indirectly 1 or are 


The list of subjects in respect of which the States are to federate 
consists of three categories: (1) Matters which hardly affect the 
states, e.g.. Ecclesiastical affairs, Fisheries, etc. (2) Matters of no 
consequence to the States, such as botanical and zoological surveys, 

• JUn ?4 i< ? tio ?» European mental hospitals, etc. (3) Important 
natters in which the Government of India have always taken 
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within the competence of the Central Legislature and 
the Government of India which is responsible for the 
peace and good government of India as a whole. 
There has already been one central Government with 

other subordinate Governments. Even_the States 

have been under the suzerainty of the Crown. We see, 
therefore, that the federalising units which are all 
under the Crown have already been for external 
purposes one State! Thus, the historical process of 
formation of Federation for , India has been just the 
reverse of what it has been in other countries, 
and the aims which brought other federations into 
existence have also not been operating in India. The 
formation of Federation in India is not the manifesta- 
tion of the urge of the people towards a creative 
J union embodying national unity. This fact is recog- 
j nized by the Joint Parliamentary Committee, which 
states: “Of course, in thus converting a Unitary 
State into a Federation, we should be taking a step 
for which there is no historical precedent. Federation s 

hav£ commonly jresulfegd from an agreenxcAUJbe.to^en 

independent or at least autonomous governments 
surrendering a definite part of their sovereignty or 
autonomy to__ a mew Central organism. At the present 
moment, the British. -India Provinces are not even 
autonomous, for they are subject. to both the adminis- 
trative and legislative control of the Government of 

India, and such authority as they exercise has in the 
main been devolved upon them under a -statutory 
rule-making power by thp r finvftrn or-General in Councih 
We are faced, therefore, with the necessity of creating 

decisions without any legal obligation to consult the Princes-— 
such decisions having applied to the States as much as to Bntis 
India — e.g., customs, defence, external affairs, exchange, currency. 
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autonomous units and combining them into a Federa- 
tion by one and the same Act. But it is obvious that 
we have no alternative .” )(ii) In a Federation the 
status and character of zhe constituent units are 


usually similar. The Indian States are wholly different 
in status and character from the British India 
Provinces. The States are under the personal rule 
of the Princes, and the Provinces have more or less 
responsible government. The representatives of the 
States in t he Fed eral Legislature are t.he nominees 
of the Rul ers, a nd those of" British. India groginc ea 
are elected by the people. In a Federation, there is 
a double citizenship, Federal- and State or Provincial. 
The Federal Government acts not only upon the 
associated States, but also directly upon their citizens. 



In the Indian Federation, the subjects of the Native 


States are not citizens of^the Federation and are not 
in the enjoyment of the same civic rigKts~asTEose 
e njoye d by the c itizens of the British India Provinces. 

Ulus the Indian Federation is a union between aiito- 1 y ^ 
cratic rulers anS more or less democratic governments.^ 
^X(m) The range of the federal powers in other 
Federations is the same in all the federating units. 

In the Indian Federation, it is identical in British 


I am satisfied that the system of construction of the Federa- 
tion under which the nominees of autocratic rulers are to have 
a powerful voice in both Houses of the Federation, in order to 
counteract Indian democracy, is quite indefensible. Whether in 
practice it works out as the Government and the Princes hope may 
o doubted, but the whole of the project seems to be indefensible. . 

haV °i P r °P° sed . Federation only for units which were 
p2! , Under re f.P? nsib , le government, and have admitted theft 

leading ,™L° n COnd, . t *? n that the y gave their States Constitutions 
in nth Hm, responsible government, and that their representatives 1 

peon?o of th Tl °/ Legislature were elected bv the 

by nianv Indian* Tf • BemedaleKeith. This view is shared 
by Tts Re^uiin^'nn that the Legislative Assembly 
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India Provinces, but in the States it depends upon 
the terms of the Instrument of Accession__of jg&ch 
State. Thus there is an obvious anomaly — a Federa- 
tion composed of disparate constituent units in which 
the powers and authority of the Central Government 
differ as between one constituent unit and anotHer. 
{iv) The Indian Federation is brought into existence 
by the Crown. The contracting parties are not the 
federating units. According to the preamble _to the 
Act of 1919, Parliament is the sole judge of the future 
constitutional development of India. Hence Parlia^ 
ment decided the question and made the' British 
India provinces legal Entities, and included them in 
the Federation by one and the same Act. It is obvious 
that there can be no question of consent on the part 
of the British India Provinces to the Federal compact. 
The States, on the other hand, are quasi -sovereign 
States who have acceded to the Federation by separate 
Instruments of Accession which are separately accepted 
i by His Majesty. Thus the contracting party as regards 
the States is the Crown and not the federating units. 
It is clear that the whole Federal structure is brought 
into existence by the Crown, and the fundamental and 
vital impulse towards the formation of a normal 
Federation is absent. 

(v) The power of amending the Constitution is vested 
in the British Parliament. This is very significant. 
It has already been observed that a federal Constitu- 
tion is rigid and conservative. As the States are the 
members of the Federation, the Constitution cannot 
be amended without their consent to the extent to 
which such amendment may affect their accession. 
British India is directly under the sovereignty of the 
Crown, and the authority of the Central Government 
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as well as of the Provincial Governments is derived 
directly from the Crown. The States are sovereign 
internally, but they have a certain relationship with 
the Crown, which, as we have already seen, is known 
as Paramountcy. In other Federations, as the political 
structure of the federating units does not vary in 
nature, the _arnendment of the Constitution jn_ the 
larger interests of the Federation as a whole, though 
it may be difficult, is not as difficult as in the Indian 
Federation, where the Princes are guaranteed their 
personal rule provided there is no gross misrule. 
The States as junits of the Federation, but with 
Paramountcy- — their special relation with the Crown — 
outside the Act, introduce a further element of 
rigidity and complexity unknown to any other 
Federations. 


(vi) In other Federations, the Upper Chamber j 
generally secures the e quality of s tatus oitlie’ federating 
units by allowing equalj^epresentation in it of all uni ts, 
i rrespective _o JLtheir__size and population. The Lower 
Chamber secures the o neness of the Federal State. 
Its representatives are elected by the citizens of the 
federating units as a whole. Thus one Chamber is 


intended to secure the equality and autonomy of the 
units, and the other to secure national unity. I n th e 

I ndian Federation. neither of _these_ principles is 

observed. There is no e quality of representation of 
the units in the Upper Chamber. J&ven among the 
St&tgg _there is no equality of representation. Again , 
strangely enough, its election^ is direct, wh^r^s in 




•■MvifOMlMr' 







er 


the election instead of bein^directi§.indirect. There 
is no direct and organic contact between the citizens 


and the Federation. Moreover, the direct and indirect 
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modes of election are based on communal considera- 
tions. Under this system the very object of creating 
a Federation — the manifestation of nationality and 
the crystallisation of the essential unity of India — 
is negatived by the machinery which is intended to 
secure the representation. In other Federations, 
dynamic federal forces produced a desire among their 
citizens towards closer unity among themselves. In 
the Indian Federation the forces generated by the 
Federation are likely to strengthen provincialism and 
lead to the disruption of the national unity which is 
in the making. 

(viz) In the relation between the Central Govern- 
ment and the units there is an impress of the fact 


that government in India has been strongly centralized, 
and the superintendence and control of the Central 
Government over all the Provinces is still in the 
background, not only for Federal but also forXfQXincial 
purposes. The Governor of a Province is under the 
general superintendence and control of the Governor- 
General in cases where the Governor has to act “in 
his discretion’ ’ and in the exercise of “his individual 
judgment”. As regards the States, Federal authority 
is to be strictly confined within the sphere stipulated 
in the Instruments of Accession. In normal Federations, 
the federating units not only are autonomous but also 
have responsible government . The Government of 
British India Provinces is not strictly responsible to 
the Provincial Legislature, and the final power and 


effective authority is still vested in the Governors, 
who are responsible to the Crown. The Princes are 
autocratic and are not responsible to their people, 
and they are under Paramountcy subject to the final 
control of the Crown. 
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(viii) In most Federations, either the Provinces or 
the Federal Government have certain powers assigned 
to them, and the residue is given to the Provinces 
or the Federal Government as the case may be. In 
the Australian and American Constitutions, broadly 
speaking, the powers which are not given to the 
Centre fall to the Provinces of States. In otKeF words, 
the Province or the State has the residuary legislative 
powers, and the Centre has only specific powers. In 
the Canadian Constitution, both the Federal Govern- 
ment and the Provinces have specific powers, and the 
residuary power rests with the Federal Government. 
In the Indian Federation, the powers of both the 
F ederal Gove rnment and the Provinci al Govern ments 
are specifically defined, and the executive headTiFThe 

_ ** * ^.‘ i i» . J . «- - - . _ pjn H 

Federation, the Governor-GeneraL Is 
tp decide in his discretion wheth er the power of 
residual legislation in respect of a particular item is 
to be assigned to the Centre or to the Province. There 
is no precedent for this. 

(ix) The Representatives of the States have the. 

power to vote for laws which affect British India only] 

and which they or their States will not have to obey] 

whilst the representatives of British India have no! 

power to vote on subjects which affect the States oJ 

their subjects only. In case the Federation requires 

more revenue, it can only be raised by an increase 

in indirect taxes, as the States have contracted out of 

direct taxes, except Corporation tax after ten years. 

This will lead to the imposition of a disproportionate 

burden on the consumer, thus leading the development 

of Indian finance in a direction to which there are 
deep objections. 

(z) The executive head of the American Federation 
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is elected by the people ; the executive head of Canada 
or Australia is nominated by the Crown on the advice 
of the Dominion Ministry ; whereas the executive head 
i of the Indian Federation, the Governor-General, is 
appointed on the advice, not of the Indian Ministry, 
/ but of the British Ministry. The executive head of 
none of the other Federations has distinct legisl ati ve 
powers even under extraordinary circumstances, while 
the executive head of the Indian Federation- has such 
powers. Action in his discretion or individual judgment 
by the executive head is unknown in any Federation 
except the Indian Federation. 

Thus the Indian Federation is a political contrivance 
to create for India an All-India polity recognizing the 
essential unity of British India and Indian India under 
the British Crown. It is unique, and it has no parallel 
in the world. “The idea of an All-India Federation is 
in many ways one of the most striking events in the 
history of the world, considering the area to be covered 
and the differences of language, of religion, of race 
and of historical background of the people and the 
territories which the realization of the ideal of federation 
will combine in a single body.” 1 

These are some of the special features of the Indian 
Federation. It resembles and differs from other 
/ Federations. It is doubtful whether one can correctly 
I and strictly call this All-India polity a Federation 
| in the sense in which the term is understood by 
J political theorists and constitutional lawyers. Some 
Indians have doubted the wisdom of creating such a 
polity for India. 2 India is already under a strong 

1 The Marquess of Linlithgow in a speech at Benares on July 31, 

1936. . . 

2 The following view of Professor J. H. Morgan, K.C., who is 

an authority on Constitutional Law, is also refreshing: 
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centralized government. This government has gene- 
rated forces which have brought into existence a 
feeling of nationality. They have unified and united 


“The outstanding feature of the Government proposals for 
constitutional ‘Reform’ in India is the imposition of Federalism 
on a country which has hitherto been a stranger to it. It is a bold, 
some may say a rash, departure. For ‘Federalism,’ oven under- 
the most favourable conditions, is notorious among constitutional 
lawyers as being the most complex, the most litigious, the most 
disconcerting (I use the word advisedly), and in the execution of 
the law, the weakest of all forms of government. The very fact 
tha,t it involves a division of ‘internal’ sovereignty alike in the 
legislative sphere and the executive between the Federation and 
its constituent ‘States’ or Provinces, results in the citizen who 
lives under it owing a double ‘allegiance,’ and the truth of the 
Scriptural aphorism that no man can serve two masters is writ 
large in the political history of all federal communities. An astute 
Australian lawyer, Mr. Cannaway, K.C., who considers, not without 
reason, that the adoption of Federalism in Australia has proved 
a disastrous failure, has remarked, with much truth, that ‘under 
a federal form of polity the sense of duty towards the national 
government is not likely to be strongly felt.’ Indeed he goes so 
far as to suggest, not without warrant, that the lawlessness so 
apparent of late years in the United States is due to the ‘ demoralis- 
ing^ effect of this dual allegiance. . . . 

“In all other federal systems the division of legislative powers 
is, at its worst, no more than dual — Federal law on the one hand 
and the law of the constituent States on the other. Divided authority 
is, of course, always weak, but the more divided it is, the weaker 
it will be. The division recommended by the White Paper attains 
the dimensions of disruption. It is not merely dual, it is sextuple, 
l hnd that under these proposals ... our Indian fellow-subjects, 
each and every one of them, will owe obedience to six, in fact 
&e\en, different and often conflicting legislative authorities, three 
?r th ® m centre <b but hardly united, in the multiple personality of 
l”? • overnor-Genera! I, who may find considerable difficulty in 
g In ei ^ ™ ot Purely with his ministers, but with himself. 

K 18 ;?- 8 ub J ect8 , in India, whether ‘native* or ‘European’ will 
r" Ce U v F ? der ? 1 Statutes - to Provincial Statutes, to 
the . S * CU A !° ‘Garner-General's Ordinances,’ to 

‘ OrdinHn^! - ^‘ nl y 8 Grdmanoes, to the Provincial Governor’s 
SuehTX? to fay nothing of Acts of the Imperial Parliament, 
and COl T ‘° n °- f antinomies is not unfamiliar in theology 

, metaphysics, but it is the first time anything of the kind has 
been proposed for the government of men. ’’-‘‘The Danners of 

KtTca 'Toniittn 7 " ' JU ll ° • 1933 ' H aving regardTo^he 

the Federal L In d.a the method of indirect election for 

Federnti Lower Hou so and the incoherent nature of the Indian 

one can easily realize the seriousness of these dangers. 
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India. It is true that for a vast country like India 
adequate devolution of power is indispensable and 
essential. The whole historical development was in 
the right direction. What was necessary was adequate 
and effective devolution with a strong Central Govern- 
ment. India had been a victim for centuries to dis- 
integrating forces. That lesson is writ large on the 
pages of Indian history. This process had been reversed 
during the last 150 years, and it ought to have been 
completed by a Constitution deliberately, designed 
to avoid those disastrous tendencies. FeraJjjfing India 
in the manner in which it is done under the Act, 

i I » 

Is likely to mean a check to this unifying process, 
if not a movement in the other direction. Having re- 
gard to the political problems of India, the composition 
of her population, her economic requirements, and the 
danger of provincial patriotism intensified by com- 
munal feeling running amok, effective solutions of her 
vital problems are only possible if they are attempted 
on an All-India scale. But with the existence of 
Provincial autonomy, and the method of indirect 
election for the Central Legislature, such solutions 
will be difficult if not impossible. 

It has been stated that “ disruptive forces have been 
very strong in the past history of India. It is only 
an administration by a strong Central Government 
that has succeeded in bringing about uniformity of 
laws and standards of administration and a feeling 
of common nationality. The separatist tendencies 
likely to be produced by differences of race, religion, 
language and custom have been largely overcome or 
kept in check by the influence of a strong Central 
Government.” 1 

1 Indian Constitutional Problems y by Sir P. S. Sivaswamy Iyer. 



FEDERALISM IN INDIA 


87 


Against this argument it is urged that the necessity 
for guarding against centrifugal tendencies is recog- 
nized in the new polity, and the powers and functions 
of the Central Government are so distributed in the 
light of experience of the working of other Federa- 
tions, and the Governor-General is so empowered to 
take measures, as to avoid the difficulties from this 
direction, as well as those difficulties which are now 
felt by the United States, Canada and Australia. 
It is asserted that the new polity will prevent 
India’s progress. It is also maintained that the British 
India representatives who accepted the scheme of an 
All-India Federation did not comprehend its im- 
plications . 1 It is urged that in view of the position 
°f t he States in the new Constitution, and their 
relation with the Paxany^unt.Eawex, and the rigidity 
°f»Ahe Constitution, the powers and the special re- 
sponsibilities of the Governor-General, the establish- 
ment of a true responsible government at the Centre 
will be difficult if not impossible. It is further pointed 
out that the whole polity is based on the theory of 


The British India representatives, in their eagerness to secure 
a measure of responsibility at the Centre, agreed to the scheme 
which was acceptable to the Conservatives in England. Sir Tej 
fir™ Sa P ru has succinctly stated their position in these words : 
It the representatives of British India accepted it (the idea of 
f ederation) as a feasible basis of advance in 1930 at the Conference, 
it was because they realized that (a) it would lay the foundations 

1 * nd,an unit y; (&) would provide an effective machinery for 
protecting common interests and minimising the chances of friction 
between the two sections of India; (c) it would, by supplying a 

• .j® e e 7 ien * i m th° Indian Constitution, allay the apprehensions 

n the minds of British statesmen in respect of changes to bo 
ought about in the character and composition of the Central 

And ® rnm ®" t Indla ’ and ( d ) would promote the cause of progress 
hll ® on8tltutl °nal advance in the Indian States themselves.” One 

FedArnfJ 10 co ."?P ar ® these impulses to the formation of the Indian 
ItTZ kroner WhiCh ° Perated in ° ther ^derations to 
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checks and balances and will prevent India’s con- 
stitutional progress, and is meant to counteract 
democracy at the Centre. 1 . One would have preferred, 
to start with, the Federation of British India alone, 
allowing the States to enter it not entirely on their 
own terms. One may object to the exact nature and 
to some of the provisions of the new Constitution, 
to the disproportionate power and influence given to 
the States, to the elaborate reservations and safe- 
guards, and to the “discretions” and “individual 
judgments” of the Governor-General and the Gover- 
nors, but one cannot envisage a Constitution for the 
whole of India in any form other than a Federation. 
It is also to be remembered that once the political 
isolation of the States inter se and from British India 
is gone, and the representatives of the States take 
part and become instrumental in deciding questions 
'affecting British India, the States are bound to be 
^affected by British India decisions, and the spirit 
of democracy is bound to filter into the States. It 

1 “My Lords, are liberty and Federation really indissoluble 
elements of one whole? Can you not have liberty without Federa- 
tion? The Secretary of State for India told us that ‘to those who 
have directed their gaze forward it has been obvious that the 
eventual Government of India at the Centre must be of the Federal 
type.’ What exactly are the reasons why the Government are so 
anxious to force the development of the Indian Constitution into this 
particularly rigid channel? Is it possibly just because they fear 
that they cannot ride the whirlwind if Indian political develop- 
ment is allowed to follow its natural bent? If so, do they think 
that this Bill, monument of industry though it may be, will enable 
them to trammel the spontaneous expressions of Indian progress. 
Do they find a tendency to Federation in the long history of India . 
Do they think that this hotch-potch of intricately elected Assemblies 
and the Governor- General’s discretions will stand for five years 
after it has been set up? For my part, I am persuaded that the 
late Secretary of State for India was dangerously addicted to cross- 
word puzzles, and that this Bill has strayed from a back shee 
of The Times to lie across the path of Indian progress.” Lora 
Phillimore ( House of Lords Debates , June 19, 1935). 
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cannot be checked. It has to overcome many diffi- 
culties at first, but once it begins it gathers momentum. 
Moreover, under the dynamic forces of a federal State 
or National State, the States and their subjects are 
bound to be affected in the same manner as happened 
I in Australia . 1 Further, it should not be forgotten 
that a federal contract has always and everywhere 
under the process of judicial interpretation turned 
out to be somewhat different from what it was intended 
to be by the original parties to the contract. More- 
• over, the consequences of the application of the doc- 
trines of “implied or ancillary powers ’ 5 of the Federal 
Legislature by the Privy Council to the Constitutions 
of Canada and Australia are also to be kept in mind. » 
It is true that since the whole legislative field in 
the Indian Federation is mapped out, as regards 
British India, between the Federation and the 
Provinces, and since, as regards the States, the 
Federal sphere is only that which is accepted by 
the States, the scope of the application of the doctrine 
of “implied or ancillary powers 55 under the Indian 
Constitution is narrow and limited. But the fact 
cannot be ignored that in the judicial interpretation 
of the Indian Constitution the rules of construction 
laid down and followed by the Privy Council will 
be applied to it in so far as they are relevant to the 
Indian Federation, and the consequences of such an 
application may be in the same direction. 

v/ u 

1 “I am strongly of the opinion, however, that one result among 
others of the association of British India and Indian States in the 
field of common activity in the Federal Legislature, will be to 
facilitate the passage of the Indian States from their present form 
of autocratic government (I use the expression in no offensive 
sense), to a constitutional form with the rights of their subjects 
defined, ascertained and safeguarded.** — Sir Tej Bahadur Sapru, 
Memorandum on the White Paper. Records of J.C . , vol. iii, p. 239. 
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5. How is the Federation of India Formed? 

We have already seen that a Federation is a union 
of a number of political communities for certain 
common purposes. These political communities or 
units agree to commit themselves to the control of 
one common Government, in relation to such matters 
as are agreed upon as of common concern, leaving 
each unit independent and autonomous in all other 
matters. Hence, every such union necessarily involves 
an arrangement that some of the powers of each 
federating community shall with its assent thereafter 
be exercised by a Central authority or authorities on 
behalf of all. It is this organic connection between the 
federal units themselves and between each of them 
and the Central authority which distinguishes a 
Federation from a mere alliance or confederation. 
The Federation of India, which is an association of 
British India on the one hand and the States on the 
other, is formed to do more than to act in concert 
on matters of common concern. It creates an organic 
union between the two, with the Federal Government 
and the Legislature exercising, on behalf of both, the 
powers vested in them for the purpose. In ordinary 
circumstances, where the communities desire to 
federate, they determine by mutual negotiations the 
form of Federal Constitution which they desire to 
establish, and if they are independent States, they 
themselves bring the Federation into existence as soon 
as agreement is reached. This procedure was followed 
in the United States of America. In Canada and 
Australia, the procedure was different. Both Canada 
and Australia, at the time of forming the Federation, 
were autonomous communities subject to the British 
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Crown. They drew up their own Constitutions 1 and 
sought the sanction of the British Parliament, which 
alone at that time could make the Federal Constitution 
a l egal reality throughout the whole area of the 
Federation. 

Political conditions and circumstances of and in 

India demanded a still different procedure . 2 The 

Federation in India is a result partly of the political 

evolution of British India, partly of the desire of the 

States to play a part in the constitutional progress 

of the country and to get their rights in relation to 

the Paramount Power definitely clarified and defined, 

and mostly of the anxiety of the British Government 

to secure steadying, stabilising, and conservative 

elements before granting some responsibility at the 

Centre. Thus, the Federal Constitution is the outcome 

of at once granting India responsibility in the 

Provinces, and some responsibility at the Centre, 

and securing and safeguarding various rights and 
interests . 3 

Thus the vital impulse and motives of the Federa- 
tion in India are peculiar and have no precedents. 
The conditions in India were peculiar to that country. 
Some of the communities included in the Federation 

the British India Provinces — were not autonomous 
and therefore could not federate unless enabled to do 
SQ^by an Act of Parliament. Others — the States — 


(\WZ) l8tltUtiOTial LaW thC Dritish dominions, A. Berriedale Keith 

St^T°^ Um atfcached to the Despatch of the Secretary of 
3 t t ^, the i Government of India, dated March 14 , 1935 . 

Hoare T th ° Govornme “t of India Bill Sir Samuel 

taking ± Parliament ... is passing the best Bill it can, 

BriUsh T n ch„n OUn ^ a8 / Ul £ as ifc can of the various interests 

inter eats of S - th ° ! nt ° Teat * of the Indian States, the 

eats of Great Britain, and the interests of the Empire.” 
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are neither British territories nor subject to the 
authority of Parliament. Nor could the Provinces of 
British India and the Indian States meet together and 
agree upon a Federal Constitution. The Provinces 
had not the legal power to do so, and the variety 
and number of the Indian States precluded such a 
step for practical reasons, apart from other considera- 
tions. Accordingly His Majesty’s Government ascer- 
tained as far as they were able the opinion both of 
British India and of the Indian States, formed their 
own judgment of the problems involved, and framed 
a Constitution which is embodied in the Act of 1935. 
This is the Federal Constitution of India which, 
unlike the Constitutions of Canada and Australia, is 
framed by the British Parliament to give effect to its 
policy towards India — a policy deemed to be proper 
and liberal having regard to the political conditions 
in India and the political consciousness of the people. 

The Princes did not definitely agree to accede to the 
Federation, but only declared their desire to do so 
if the conditions of their accession were acceptable 
to them. Thus the Constitution is not a natural 
'Constitution — the embodiment of the genius of the 
/race and the expression of the national jconception 
j J of the organization of the fundamental institutions 
| of the country, meant to secure order and promote the 
I well-being of the nation as a whole. It is looked 
‘ upon as an imposed Constitution. The birth of the 
Federation has been sudden. The demand of India 
was for responsible government at the Centre. This 
was not acceptable to the British Parliament, but in 
order to meet that demand without running any 
risk, the idea of Federation was mooted and accepted, 
and the grant of even restricted responsibility at the 
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Centre was made dependent on the establishment of 
the Federation, which is made dependent on the 
accession of the requisite number of States. The States 
are considered essential and indispensable elements 
in the Central structure. Thus the Constitution was 
framed in order to realize certain objects which are 
not fundamental to the constitution of any normal 
Federation. 

The underlying principles of the new Constitution 
appear to be that India for the present cannot be 
trusted with full responsible government either in 
the Provinces or at the Centre ; and that the sole 
responsibility for drawing up and amending the 
Constitution is and must remain entirely with the 
British Parliament . 1 

The Government of India Act, 1935, is binding 
upon British India because British India is subject 
to the authority of Parliament. The Act as such is 
not binding upon the Indian States. As regards these, 
the Act provides machinery whereby they severally 
accept the Constitution, thus becoming part of the 
Federation, not because the Act is an Act of Parlia • 
ment, but because it embodies a Constitution to 


1 “Lastly, there must be an authority in India armed with 
adequate powers able to hold the scales evenly between conflicting 
interests and to protect themselves. Such an authority will be as 
necessary in future as experience has proved it to be in the past, 
under the new system of Provincial Autonomy, to hold as it were 
in reserve ; but those upon whom it is conferred must at all times 
oe abie to intervene promptly and effectively if the responsible 
ministers and the legislatures should fail in their duty. This power 

g enerall y speaking, be vested primarily in 
Url^T Cla G ~ bufc their authority must be closely 

n mU8t . be focussed m a similar authority vested in the 
the Ge ^ al M ™ 8ponaible to tba Crown and Parliament for 

«on P TtlWh« ranq '^ U,ty A I ? l ^ a 88 a whole > and protec. 

Kcportf p!ge 25. P am ° ng h6r P°°P l0 -”— 
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which they have of their own volition acceded. The 
Princes have acceded to the Federation subject to 
the specified reservations and limitations of the 
Federal legislative and executive authority mentioned 
in their respective Instruments of Accession. The 
nexus between the Federation and the States is 
provided by the Instruments of Accession, which 
constitute the legal basis of the Federation as regards 
the States. 

The Princes, taking advantage of the fact that the 
establishment of Federation was dependent on their 
accession, demanded, as a condition precedent to 
their accession, the clarification and definition of 
Paramoimtcy, but their demand was emphatically 
negatived. The Princes insisted on the Instruments 
being treated as bilateral agreements, but this claim 
also was negatived. The Instruments are bilateral 
in so far as they have no binding force until His 
Majesty has signified his acceptance of them, but 
they are not in the nature of treaties. Such rights 
and obligations as flow from the execution of an 
Instrument of Accession are found in the terms of 
the Act, subject only to those conditions and limita- 
tions set out in the Instrument for which the Act 
itself makes provision. The Crown assumes no obliga- 
tions by virtue of its acceptance of the Instrument 
other than those which are defined in the Act. While 

J it is true that a Ruler by an Instrument of Accession 
recognizes certain specified matters as federal, the 
Crown has by accepting the Accession impliedly 
assented to a modification in respect of those matters 
of its former relations with the States, and has re- 
nounced in favour of the Federation any right, 
authority, or jurisdiction which might hitherto have 
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been exercised in connection with them. Thus, to the 
extent to which the rights of Paramountcy are within 
the sphere of the Federation, they are removed from 
the rights of the Crown in relation to the States. 
Subject to this, the rights and obligations of the 
Crown in relation to the States remain unaffected. 
The question of Paramountcy and the relations 
between the States and the suzerain power is entirely 
outside the Act. The States insisted on the rights of 
Paramountcy being exercised by the Representative 
of the King, as a distinct individual, because they 
apprehended that the Governor-General might under 
the influence of the British India representatives in 
the Legislature require the Princes to do certain acts 
in their States. The Princes realized the force of the 
working of a Responsible Government at the Centre 
and its reactions and repercussions on their methods 
of government in their States. The eagerness on the 
part of the Princes for a clear definition of the Federal 
legislative and executive spheres in relation to the 
States is based on their apprehension of indirect 
interference in their internal sovereignty by the 
Federal Legislature and the Executive. ✓ 


I 


CHAPTER V 

THE FEDERATION AND THE CROWN 

The establishment of the Federation has involved 
two distinct operations: (1) a necessary consequence 
of the grant of Provincial Autonomy to British India 
and (2) the establishment of a new relationship between 
British India and the Indian States. 

# 

1. Legal Basis of the Federal Constitution 

(a) British The dominion and authority of the Crown 
India extends over the whole of British India, 

and was exercised till March 31, 1937, subject to the 
conditions prescribed by the Government of India 
Act, 1915. It is derived, as already explained, from 
many sources, in part statutory and in part preroga- 
tive. Till March 31, 1937, the Secretary of State was 
the Crown’s responsible agent for the exercise of all 
authority vested in the Crown in relation to the 
affairs of India, and for the exercise also of certain • 
authority which was derived directly from powers 
formerly vested in the Court of Directors and the Board 
of Proprietors, whether with or without the sanction 
of the Board of Control. The superintendence, direc- 
tion, and control of the civil and military government 
of India was declared by the Government of India 
Acts, 1858 and 1915, to be vested in the Governor- 
General in Council and the governments or administra- 
tions of the Governors’ or Chief Commissioners’ 
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Provinces respectively in the local governments; but 
the powers of superintendence, direction and control 
over “all acts, operations and concerns which relate 
to the government or revenues of India” were subject 
to substantial relaxation after 1919 in the transferred 
Provincial field expressly reserved to the Secretary 
of, State. This distribution of the authority of Parlia- 
ment in British India is altered under the Act of 
1935. In the new Constitution, as already explained, 
before t he Prov inces are federally united, they are 
made legally autonomous, deriving their authority 
di rectly Trom the Crow nT TKe Central GoverrimeniTis 
no longer the agent of the Secretary of State. Both 
the Provinces and the Central Government derive 
their powers and authority from a direct grant by the 
Crown. The legal basis of the government of India 
under the Act of 1935 is first the resumption into the 
hands of the Crown of all rights, authority and juris- 
diction in and over the territories of British India 
whether they were vested in the Secretary of State, 
the Governor-General in Council or in the Provincial 
governments and administrations; and second, their 
redistribution between the Central Government on 
the one hand and the Provinces on the other as 
prescribed by the Act. 

(6) Native Over the Indian States, the authority of 

the Crown or Paramountcy is exercised 
y the Governor-General in Council as Viceroy under 
the general control of the Secretary of State. There 
is no clear distinction in the exercise of his rights by 

P° v r ernor "^' enera l in Council either in relation to 
.British India or in relation to the States. The general 

control of the Secretary of State extends over both 

spheres. The Act of 1935 differentiates the functions 


* / — 

States 
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of the Governor-General and those of the Viceroy 
or Representative of the Crown. To the extent to 
which the States have surrendered their powers to 
the Federation, they are under the authority of the 
Governor-General. For the rest, they are under the 
authority or Paramountcy of the Representative of 
the Crown. Paramountcy is not included in the Act. 
It is outside the Act. It is to be exercised by the 
Representative of the Crown. Hence, as regards the 
States, the legal basis of the Federation is the Instru- 
ments of Accession of the States implemented by 
Paramountcy which is to be exercised by the Repre- 
sentative of the Crown. Thus, the Government of 
India, either in relation to British India or the States, 
is to be conducted by the Crown through its repre- 
sentatives — the Governor-General and the Represen- 
tative of the Crown. This legal basis is given effect 
in the Act. 

2. Government of India by the Crown 

The authority of the Crown over India, which was 
after 1858 declared directly exercisable by the Govern- 
ment of India, is now declared exercisable by His 
Majesty except in so far as may otherwise be provided 
by or under the Act or as otherwise directed by His, 
Majesty. This declaration 1 extends to all rights, 

1 This declaration requires explanation. Under the Act of 1916, 
the government of India was also government by the Crown, an 
the territories vested in His Majesty in India were governed y 
and in the name of His Majesty the King-Emperor of India. 
But this authority .was exercised by the Secretary of State, w o 
had superintendence, direction and control over all acts, opera io 
and concerns which related to the government, etc. Under 
control of the Secretary of State, the authority was distributed. 
The Crown was in the background and the Secretary of Sta a w . 
in the foreground. This made the government of India, oug 
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authority and jurisdiction of the King-Emperor of 
India over the territories in India, and includes all 
rights, authority and jurisdiction hitherto exercised 
by the Secretary of State with or without his Council, 
the Governor-General himself or with his Council, 
any Governor or local government. This authority 
does not cover Paramountcy, which, if not exercised 
by His Majesty, is to be exercised by His Majesty’s 
Representative for the exercise of the functions of the 
Crown or by persons acting under the authority of the 
Representative. 1 The question of Paramountcy and 
the relation between the States and the suzerain power 
is entirely outside the Act except in so far as it is 
affected by the Instruments of Accession of the States 
acceding to the Federation. Paramountcy is restricted 
only to the extent to which the matters under Para- 
mountcy are surrendered by the States to the Federa- 
tion. Except for this, the rights and obligations of 

the Crown in relation to the States remain entirely 

.« . unaffected. 2 

T • | 

f The Executive authority of the Federation is vested 
m the Governor-General as the Representative of the 
King. He also exercises such prerogative rights of 
the Crown as His Majesty has delegated to him. 
The Executive authority includes the supreme com- 
mand of the military, naval and air forces in India, 


iw«» lly by t , h ° Crown - real] y by the King in Parliament. The 

The &own r s roluc ‘ ant to federate with British India except under 
the Crown, hence they insisted that the Governor-General and the 

STX B v t d6nV f f h0ir author ity directly from* 5 the *0^0 writ 

precedent that^hr T°1 P ° mt and also to follow th « Dominion 

a . 1 . at thls declaration is embodied in the Section TT n ,i A „ 

e xor c Ued^n ° Xn dia a “y whieh the King-EmpemfC" hUherto 
FerWnfir* u ^ ia 1 ? ves ^d in him and remains in him The 

itS POW ° re fr °™ the 
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but His Majesty has also appointed a Co mmander-in- 
Chief in India to exercise in relation to these forces 
certain powers which are assigned to him. The 
Governor-General is appointed by a Commission 
under the Sign Manual and has powers and duties 
conferred or imposed on him by or under the Act, 1 
and such other powers, not being powers connected 
with the exercise of the functions of the Crown in 
its relations with Indian States, as His Majesty may 
be pleased to assign to him. He is not to exercise the 
rights of Paramountcy or the functions of the Crown. 
For the exercise of the functions of the Crown in 
relation with the Indian States (Paramountcy) His 
Majesty appoints his Representative with such powers 
and duties in connection with the exercise of those 
functions (not being the functions of the Governor- 
General) and such other functions as he may be pleased 
to assign to him. 2 It is lawful, for His Majesty_to 
appoint one person to fiil both these offices. Under the 


Act, the Governor-General is to hold both the offices, 
but in practice, if it is found difficult for the Governor- 
General to exercise both sets of functions, His Majesty 
may appoint a separate Representative of the Crown. 
When he acts as the Representative of the Crown 
in relation to the States, his capacity is different 
and distinct from that of the Governor-General. 3 
Thus the government of India is by the Crown. 

The Commander-in-Chief of His Majesty’s forces 
in India is also appointed by a Warrant under the 


Royal Sign Manual. (S.4.) 

1 The Federation is given only such powers as are transferred 
to it by the Act. All the powers not transferred are retained by 
His Majesty. * 

2 S - 3 * . , 

3 This legal differentiation of the functions which were under 

the Act of 1919 exercised by the Governor- General in Council is 
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3. The Prerogative of the Crown 


The prerogative of the Crown is defined by Dicey 
as “the residue of discreti onary or arbitrary authority 
which at any given time is legally left in the hands 
of the Crown.” In other words the Royal Prerogative 
is what is left of the original sovereign power of the 
Crown to legislate without the authority of the Houses 
of Parliament. The Royal prerogative is not confined 
to the British Isles, but extends to the Dominions and 
Colonies as fully in all respects as in England, unless 


made and given effect on the demand of the States, which are very 
jealous of their rights and particular to maintain their dignity by 
insisting that Paramountcy should be exercised only by the Repre- 
sentative of the Crown. The Princes insisted on this differentiation, 
as they apprehended that the Governor-General exercising both 
functions in one capacity might be influenced by the British India 

representatives under responsible government, to the detriment 
of the States. 


The insistence by the States on the differentiation of the functions 
of the Governor-Generai and the Representative of the Crown is 
unintelligible from a constitutional point of view. From the begin- 
mng, in actual practice, whatever may be the legal theory, the 
Indian Princes and States have dealt with the Government of 
India and submitted to its rulings and decisions and interventions, 
and have never dealt with the Crown. The dealings of the East 
India Company with the Princes, as well as the government of 

w-*w£ pa ? y in r Indl * before 1858 > stood in law on the sime footing. 
With the transfer of the government of India to the Crown in 
1858 the legal position was not altered. The transfer was formally 
to the Crown, but in reality it was to the British Parliament. It 
ThiTi e f\^ hBhod that “Crown” means “King in Parliament.” 

afflr i he A°. ry Wt ? ^ r U P° n bofch b y the Crown a “d the Princes 
relational u° ( lm r e before 1876 had the Princes any personal 
' ™ th th6 Crown. From 1858 to 1876 aU acts in the 

It f 1 ?° Cr ° wn ' vor ® acta of the Secretary of State for India. 

India*” fv he Q , Ue0 , n aa8umed the title of “Empress of 

nma that the personal element between the Princes and the 

mZ? tT y a b0 ( Said ‘°o haV6 aHsen - But in Practice the Crown 
nt the Secretary of State. The prerogative rights of the British 

mZ n f r T ,! X6rei8 ? d with the consent of Ministers. The Govern- 
Zd ° India under the Act of 1919 is carried on by the Crown 

fVo w! h • "“r , of the Pr >nees are also with the Crown • the 

n i ‘"the K W^pT 68 meanS ° ne and the same thi^! 
amely, the King in Parliament, acting through the Secretaiyof 
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otherwise prescribed by Imperial or Dominion enact- 
ments. The Government of India Act, 1935, delegates 
some prerogative powers to the Governor-General 
and to the Representative of the Crown, but it does 
not exhaust all the prerogative rights of the Crown. 
These prerogative powers exercisable by the King 
may be briefly mentioned. 

The Crown enjoys exemption from criminal or civil 
liability. Provision is made for bringing of suits against 
the Federation or Provincial Government in the name 

State and the Governor-General in Council. Even the Butler 
Committee clearly states: . . . “We agree that the relationship 

of the States to the Paramount Power is a relationship to the 
Crown.” 

Having regard to the responsibility of the Governor-General 
to the Secretary of State and to Parliament in vital matters, and 
also to the fact that the Crown even in relation to the Princes can 
only act through the responsible minister, namely, the Secretary 
of State, the insistence on the differentiation of the functions has 
no legal significance. In substance, the King, apart from the 
Ministry, does not act. If this is so, there is no room for the 
personal element of the Crown in relation to the Princes. If it is 
intended that the Crown has some special interest in relation to 
the States, it is only a misapprehension because, under the theory 
of the English Constitution, the Crown means the King in Parlia- 
ment. If the insistence was meant to prevent the Governor-General 
acting as such from bringing pressure on the Princes at the instance 
of British India representatives, it is intelligible, but it has no 
practical value. Parliament is responsible for the government of 
India both in relation to British India and to the States. Hence 
the distinction in the capacities of the Governor- General is a dis- 
dinction without difference. 

The fact that there may be personal relationships between His 
Majesty and an Indian Prince does not alter the fact that there 
is also personal allegiance of British Indian subjects to His Majesty. 
From the early days of the Company, it has been the Government 
of India and the Government of India alone w’hich has dealt with 
the Indian Princes and Indian States. The Government of India 
has regularly acted, when its interest has conflicted with its duties, 
without any public protest on the part of the Indian States. The 
theory of personal relationship and personal confidence, and the 
consequent duty of the Paramount Power remaining in India to 
discharge its obligations in relation to the States, is a novel theory 
and introduces an element which may effectively hamper the 
growth of responsible government in India. 


THE FEDERATION AND THE CROWN 103 


of the Federation of India or of the Provinces, 1 but 
the Act in no way derogates from the Common Law 
rule that the King himself is above the law. The 
prerogative of the control of foreign affairs, including 
the right to cede territories, and of making war or 
peace or declaring neutrality, is untouched by the Act. 
The Act recognizes and saves the right of the Crown, 
or by delegation the Governor-General, to grant par- 
dons, reprieves, respites or revisions of punishments. 2 

All the land in British India is vested in the Crown, 
as the ultimate owner. All waste land is its absolute 
property. 3 The Crown enjoys escheats of land and 
treasure trove and separate property of persons dying 
intestate without kin. 4 It is provided, however, that 
any property in India accruing to the Crown by escheat 
or by lapse or bona vacantia shall, if the property is 
situated in the Provinces, vest in the Crown for the 
purposes of the Provincial Government. In other 
cases, such property is to vest in the Crown for the 
purposes of the Federation. 5 Gold and silver mines 
belong to the Crown. 6 Ships of the Crown are exempt 
from seizure in respect of salvage claims or claims for 
damage done by collisions. 7 The Crown is free from 
statutory control. The Crown has the right to grant 
honours of all kinds whether in British India or to 
Rulers or subjects of the States. For British India, 


1 Ss. 176 and 179. 

2 S.295. 

katehewln, T m2 fe A °C„ ^28^ r ° SOUrCes to the Provinces of Sas- 

7«7 At £l^T Gen f e v, 11 °f- ° ntario »• Mercer, 1883. 8 App. Cases 

1868 Moo! M App“t Pa 5 0 a 0 m Ve " Cata ^rra.yanapah, 

285 . HudS ° n * S Btty C °* Attor ney- General for Canada, 1929, A.C. 

7 Young v. 8.8. Scotia, 1903, A.C. 501. 
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these prerogative rights are ordinary; for the Native 
States, they are based on the paramount cy of the 
Crown. The prerogative of annexation of territory 
is untouched by the Act. The addition of territory 
to British India requires its inclusion in a Province, 
and such inclusion must take place in a specified 
manner in consultation with the Governors and the 
Legislatures of the Provinces of India. 1 

In addition to these prerogative rights the Crown 
enjoys in British India all the privileges it has under 
the prerogatives in England save in so far as these are 
limited by Statute. Thus in British India the Crown 
is entitled to the benefit of the rule that in general 
the Crown is not bound by a statute unless expressly 
mentioned or referred to by implication. 2 The Crown 
similarly enjoys priority in respect of debts due to the 
Crown unless precluded by statute. In addition to 
these rights, the Crown has also all the rights of the 
Moghul Emperors to which it succeeded. 3 Under the 
Act, the extent of the Executive authority of the 
Crown appointed under Letters Patent is restricted 
by the Act which prescribes the limits of Federal 
and Provincial executive authority. It is now well 
established that where the operation of a statute 
overlaps the exercise of the prerogative, the prerogative 
is superseded to the extent of the overlapping. 4 The 
prerogative rights of the Crown in relation to the 
States are untouched and unaffected by the Act of 
1935. 

1 S.290. 

2 1889, ch. 469. 

3 Salaman v. Secretary of State for India, 1906, 1 K.B. 613. 

4 Attorney -General v. De Keyser’s Royal Hotel Ltd., 1920, A.O. 

508. The British Coal Corporation v. the King, 1935, 51 Law Times, 
p. 508. Moore v Attorney -General for Irish Free State 51 Law 
Times, p. 504. , 



CHAPTER VI 




THE FEDERATION OF INDIA 

1. Establishment of Federation and Accession of 

Indian States 

The Act of 1935 itself does not establish the Federa- 
tion. It provides that the Federation under the Crown 
by the name of the Federation of India is to be con- 
stituted by Proclamation made by His Majesty from 
the day mentioned therein. 

Two conditions are to be fulfilled before the Procla- 
mation is made: (1) An address in that behalf must 
have been presented to the King by each House of 
Parliament ; (2) Rulers of States who are entitled to 
not less than half the seats (52) to be allotted to the 
States in the Council of State or Upper Federal Chamber 
and also representing at least one half of the total 

population of the States shall have acceded to the 
Federation. 1 

Thus the establishment of the Federation is made 
dependent upon the accession of the requisite number 
of States representing the requisite strength of the 
population. If these conditions are not fulfilled, the 
Federation does not come into existence at all. The 
Act simply provides the structure which may be brought 
into operation on the fulfilment of certain conditions 
which are made conditions precedent. The reason is 
obvious. The grant of some responsibility at the 

1 S.5. 
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Centre is made dependent on the establishment of an 
All-India Federation which would bring in stable and 
conservative elements as a bulwark against radical, 
violent, and subversive forces which might operate 
at the Centre under the influence of British India 
representatives. ^ 


2. Units of Federation 


( a ) Provinces 


I 

The Federation is made up of Governors’ Provinces, 
Chief Commissioners’ Provinces, and the Federating 
States . 1 

The Governors’ Provinces are increased 
by the addition of Orissa, which is 
extended in area by adding to it areas in Madras and 
the Central Provinces occupied by Oriya people, and 
of Sind separated from Bombay. 2 There are thus 
eleven Governors’ Provinces — Madras, Bombay, Bengal, 
the United Provinces, the Punjab, Bihar, the Central 
Provinces and Berar, Assam, the North-West Frontier 
Province, Orissa, Sind, and such other Provinces as 
may be created under the Act which authorizes such 
creation by Order-in-Council after consultation with 
the Federal Executive and Legislature and the author- 
ities of any Province affected. 3 The Act provides also 
for the alteration of the boundaries in a like manner. 
Berar, 4 though still under the sovereignty of the 
Nizam, is, under the agreement dated October 24, 1936, 
to be administered with the Central Provinces as one 
Province, 5 but in case the agreement or administration 
terminates, the Crown in Council may make any 
necessary adjustments affecting the provisions of the 


1 S. 31 1(2). 

2 S.289. 


3 S. 290. 
4 S.47. 


5 See footnote on p. 190. 
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Act dealing with the Central Provinces. For the 
purposes of the new Constitution, British India 
includes Berar, and except as regards any oath of 
allegiance to the Nizam, Berari subjects rank as 
British subjects . 1 

The Chief Commissioners’ Provinces 2 are British 
Baluchistan, Delhi, Ajmere-Merwara, Coorg and the 
Andaman and Nicobar Islands, the area known as 
Panth Piploda, and such other Provinces as may 
be created under the Act . 3 


(6) States : 
Accession of 
Indian States 4 


As the States are, in relation to British 
India, sovereign units, their accession 
to the Federation can be and is only 


a voluntary act on the part of their 
Rulers. The Act, as already stated, does not itself 


make any Indian State a member of the Federation, 
but only prescribes a method whereby a State may 
accede, and the legal consequences which flow from 


the accession. 


The Ruler of a State has to signify to the Crown his 
willingness to accede to the Federation by executing 
an Instrument of Accession. Accession is effected by 
the King’s acceptance of such an Instrument executed 
by the Ruler personally whereby he for himself, his 
heirs and successors, declares that he accedes to the 
Federation with the intent that the King, the Governor- 
General, the Federal Legislature, the Federal Court 


1 Burma is separated from British India. 

2 S.94. 


Aden ceases to be part of British 
it is transferred from April 1, 1937, 
It is to be administered as a Crown 
was against the transfer of Aden to 
been developed by India, and the 
spent large sums on its development 
irom the administrative control of 
4 S.6. 


India and by Order in Council 
totho British Colonial Office. 
Colony. Indian public opinion 
the Colonial Office. Aden has 
Government of Bombay has 

. In 1792 Ceylon was removed 
Madras. 
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or any other Federal authority 1 shall by virtue of his 
Instrument of Accession, but subject to its terms for 
the purposes only of the Federation, exercise in 
relation to its State such functions as may be vested 
in them by or under the Act. Outside those limits, 
the autonomy of the States and their relations to the 
Crown are not affected in any way by the Act. 2 The 
Ruler also assumes under the Instrument of Accession 
the obligation to give effect to the provisions of the 
Act within his State. 3 Thus, by the terms of the 
Instrument, he permanently and irrevocably limits 
his sovereignty. Instruments of Accession may be 
executed conditionally on the establishment of the 
Federation on or before a specified date.Orhe Instru- 
ment must specify the matters on which the Federation 
is to have powers to legislate for the State, and any 
limitations of that power and of the Federal 
power in relation to the States. jjThe extent of 
Federal power may be enlarged, but not diminished, 
by a subsequent Instrument duly executed. The King 
is not obliged to accept any Instrument and his dis- 
cretion is made absolute in this matter. He may not 
accept any accession whose terms are inconsistent 
with the scheme of Federation embodied in the Act. 
This discretion is extended to the rejection of an 
Instrument of any State which is unwilling to accept 
the greater portion of the subjects in the Federal 
List. It is the scheme of the Act, with the object of 
making the Federation effective and the States’ 
membership of the Federation a reality, that the list 

1 The other Federal Authorities are the Federal Railway Authority 
and the Railway Tribunal. 

2 s * 285 * 

3 The Provinces assume no such obligation ; it is imposed upon 
them by the Act. 
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of Federal subjects should be as far as possible the 
same for all the States, subject only to the reservation 
or exceptions incidental to the treaty rights or usages 
in relation to particular States. Once the Instrument 
is accepted by the King, its validity or the validity 
of any of its provisions cannot be called in question . 
Every Instrument of Accession must provide that a 
number of provisions of the Act in Schedule 2 may 
be amended by, or by the authority of, Parliament 
without affecting the accession of the State. If such 
amendment affects the accession of the State, it must 
be accepted by the Ruler by a supplementary Instru- 
ment extending the functions exercisable by any 
authority in respect of the State. The provisions of 
the Act mentioned in the Second Schedule mostly 
relate to British India and do not affect the States 
or their accession. 1 


The Secretary of State for India explained this provision in 
these words: “Since Princes enter the Federation, as set out in 
the Act, of their own volition and according to their Instruments 

^ course have been quite unfair to them, 

and indeed their adherence could never be obtained, if there was 
an unlimited power for subsequent Parliamentary legislation to 
alter the Federal Constitution, leaving the States completely bound 
o a totally different type to that which the Princes had agreed 
accede to. On the other hand there are, of course, provisions 

?? u t and in nearly all those relating to the purely 

n ish Indian side, to the subsequent amendment of which the 
totates cannot possibly offer any objection. The solution of this 
f + ? w hich has been adopted is the following : Those provisions 
?, ® Act which it was proposed should be amendable without 

, 6 states being able to object are set out in Schedule 2, and under 

Amendment may be made of these provisions ‘without 
anecting the accession of the State’ with the addition that no 
such amendment (unless agreed to by the States) should extend 
e powers of the Federal authority in relation to the State itself. 

set ° ut in Sched ule 2. They may be amended 
affe 5 t,n K the accession of the States, and may be con- 
vemently referred to as ‘protected’ provisions of the Act. Those 

SLrte of * Y P ro ^ i8ions whi <* deal with the fundamental 
cUrectlv affiant federal Constitution and with other parts which 
y affect the States. It will be noticed that clause 6(5) does 
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A federal union is a compact between the Crown 
and the Princes, and its terms and conditions cannot 
be altered without the consent of all parties. With 
a view to avoiding the necessity of securing the consent 

not say positively what is to happen if a ‘protected’ section is 
amended by Parliament, but by implication such an amendment 
would be one which ‘ affects the accession of the States ’ ; that is 
to say, if the ‘protected’ provisions are amended by Parliament, 
the State has the right to reconsider its position, or in more 
technical language it may be said that if ‘protected’ provisions 
are amended, the State’s Instrument of Accession is voidable, 
though not void” ( Parliamentary Reports). 

It may be urged, however, that if amendment is made by Parlia- 
ment without the consent of the States, they have a right to con- 
sider their accession abrogated. This view was expressed by the 
Attorney-General during the debates in Parliament. Said he: 
‘‘Any amendment of a protected provision will give a State a right 
to reconsider its position because the Instrument of Accession 
was made upon a certain basis and an amendment or alteration 
of a protected provision has changed that basis.” (House of 
Commons Debates, May 23, 1935.) He further stated: ‘‘Any 
amendment of a provision (not comprised in Schedule 2) will give 
a State the right to reconsider its position because the Instrument 
of Accession was made upon a certain basis and the amendment 
. has changed that basis.” (House of Commons Debates, 
May 26, 1935). A similar view was also expressed by the Solicitor- 
General. He said: ‘‘This amendment (new sub-section to clause 
45) would safeguard the rights of the States in exactly the same 
way as they are safeguarded in Schedule 2, namely, if in the 
amendment which Parliament makes it alters the protective 
clauses which affect the States, then their Instruments of Accession 
are voided. They need not go out automatically, but they have a 
right to say ‘This is a different Federation.* Negotiations will 
take place, but in the last resort, they have the right to say ‘In 
spite of your negotiations this is not the Federation which we 
joined and therefore our Accession is no longer a valid Instrument.’ ” 

( House of Commons Debates y May 27, 1935.) 

It is submitted that the explanation of the legal effect of the 
amendment of the “protected” provisions by Parliament set forth 
by the Marquess of Zetland, the Attorney-General, and the Solicitor- 
General has no legal significance. What is the meaning of stating 
that the Instrument of Accession becomes voidable? How is it 
to be voided? The statement that the State is entitled to recon- 
sider its position is inconsequential. The Instrument of Accession 
is an irrevocable Instrument. As regards the remedy, the Act is 
silent on the point. There is no right of secession. Ubi jus ibi 
remedium. There is no legal remedy, and any remedy which is 
open can only be extra-legal or political. 
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of the States in matters which do not affect their 
accession, Schedule 2 is provided to facilitate necessary 
amendments in relation to British India. The matters 
in Schedule 2 which can be amended do not touch 
th'e fundamentals of the compact, namely the structure 
and nature of the Federal Government. Provisions ^ L 
relating to defence or external affairs or the establish- V' 1 
ment of full responsibility at the Centre cannot be 
altered without the consent of all the federating States . 

Thus, the Constitution is very rigid, and the possibility 
of introducing responsible government at the Centre 
for British India is entirely dependent upon the 
willing consent of the States. 1 '' There is no seed of 
growth in the Constitution. It is cast-iron. If it is 
amended in such a manner as to affect the accession 
of the States without their consent, the States may 
point out that in so doing there is a breach of the 
terms and conditions on which they acceded to the 
Federation. In such a case, the Act provides no remedy 
for the States. The union once formed and accepted 
is perpetual and indissoluble. There is no distinct 
power of secession under any circumstances. Such a 
contingency is unlikely, but if it occurs, it may be 
stated that Paramountcy may be invoked in the 
interests of India as a whole to keep the Union intact. 
Having regard to the legal supremacy of Parliament, 
he declaration that the provisions in Schedule 2 can 
be amended by, or by the authority of, Parliament, 
seems to be superfluous. Does this provision by 
implication restrict the power of Parliament to amend 
o her provisions? The competency of Parliament to 
amend the whole Act is not doubted. Yet if the 
amendment of those provisions in Schedule 2 affects 
ie accession of the States, it has no binding force 
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on the States unless it is accepted by them by a 
supplementary Instrument of Accession. Can Parlia- 
ment amend provisions outside Schedule 2 and affect- 
ing the accession of the States without the consent 
of the States? 1 In terms the Act is silent on the point, 
but in law the answer is in the affirmative. This means 
that Parliament may alter the very basis or terms of 
the Federal compact with the States without their 
consent. The Act does not restrict the authority of 
Parliament to do so. All that it provides is that if 
the amendment of the provisions in Schedule 2 involves 
the extension of Federal authority over the States, that 
extended authority is not binding on the States unless 
accepted by them. But as regards the amendment of 
other provisions relating to the Federal sphere and 
its effect on the States, the Act is silent. In general, 
Parliament will not amend those provisions without 
the consent of the Rulers, but if it does, its action is 
legal, and the matter as regards the States would 
have to be regularised by supplementary Instruments. 
If that course is not acceptable to the States, the 
States may point out that the terms on which they 
acceded have been altered without their consent, 
therefore they are at liberty not to remain within 
the Federation, or are released from their obligations. 2 
This is logical and strictly legal, but having regard 
to the fact that the States are under the Para- 
mountcy of the Crown, the situation is not likely to 
arise. 


No Instrument of Accession or supplementary 
istrument is valid unless it is executed bv the Ruler 


1 SS. 6(5), 45(4). 

2 If the Constitution breaks down for more than three years and 
cannot be restored without fundamental modification, the States 
are released from their obligations. 
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himself or any person for the time being exercising 
the powers of the Ruler of the State whether by reason 
of the Ruler’s minority or for any other reason. The 
Federal Legislature has been given ne> power over 
the accession of the States for twenty years after the 
Federation is established. Thereafter, not only must 
any request for acceptance of accession be sent to 
the Governor-General, but no request may be trans- 
mitted unless both Chambers of the Legislature have 
addressed the King asking that the State may be 
admitted to the Federation. Any Instrument or 
supplementary Instrument as soon as it is accepted 
must be laid before Parliament, and all Courts shall 
take judicial notice of every such Instrument and its 


acceptance. 

^ The Instrument of Accession is intended to be a 
formal expression of a Ruler’s desire to enter the 


Federation, and its acceptance by His Majesty makes 
the State a constituent member of the Federation, as 


soon as the latter comes into being. By thus acceding, 

a Ruler necessarily accepts as binding upon him the 

Federation as a whole. The Constitution is in the form 

of an Act of Parliament, because in no other way can 

it be binding upon British India, but it owes its 

authority in federated States to the Instruments of 
Accession of the Rulers. 


As the Crown s Representative will not control any 
forces if he needs the aid of such forces for the due 
discharge of the Crown in relation with States (federated 
or unfederated) he is entitled to the requisition of the 
forces from the Governor-General, and it is the duty 
ol the Governor-General acting in his discretion to 
cause the necessary forces to be employed accordingly, 
any extra expenses involved being accounted as 
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expenses of the Crown in relation to the States, payable 
by the Federation. 1 There is nothing to prevent the 
Representative of the Crown from recovering the 
extra expenses from the State concerned and recouping 
the Federation with the amount. As the offices of 
the Governor-General and the Representative of the 
Crown are both to be held by one individual, there will 
be no difficulty in this matter. Again, it is to be remem- 
bered that the Commander-in-Chief is the Commander- 
in-Chief in India and not in British India only. The 
Representative of the King is authorized to make 
arrangements with the Governors of the Provinces 
for the discharge by the latter of their offices and 
functions appertaining to the Representative of the 
Crown in relation to the States. 2 Provision is made 
for the jurisdiction already enjoyed by the Crown in 
certain areas in the States such as Bangalore, etc. It 
is provided that the Crown in accepting an Instrument 
of Accession may declare that a specified area in the 
State heretobefore administered by the Crown shall 
remain outside the jurisdiction conferred upon the 
Federation by the Instrument of Accession. In other 
words, these areas will continue to be administered as 
at present, and the Federal executive and legislative 
authority shall not apply to such an area. Before 
making any such declaration, due notice will be given 
by the King to the Ruler that his acceptance shall 
contain such a declaration, but no notice can be given 
in respect of any area which is under the Crown’s 
jurisdiction solely in connection with a railway. 
Thus the Ruler’s wishes as to the continuance of these 
areas will be taken into account. The Federal authority 
may by agreement between the Crown and the Ruler 

1 S.286 ; S.33(3) ; S.145. a S.287. 
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be extended on such terms as may be specified in the 
supplementary Instrument of Accession, at a later date. 
Provision is also made for the possible relinquishment 
of the Crown’s rights in these areas, but only with the 
Ruler’s assent. The extent to which Paramountcy 
powers and foreign jurisdiction powers are abrogated 
by a State’s accession is clearly defined. The Crown’s 
Paramountcy powers or foreign jurisdiction powers are 
not exercisable in the States within the field which by 
virtue of the States’ Instruments of Accession become 
the subject of Federal powers. Outside this field, both 
these powers as they are at present remain unimpaired. 
Subject to this rule, on the establishment of the Federa- 
tion, any authority of the Crown, under the Foreign 
Jurisdiction Act 1890 or otherwise, shall become 
exercisable by the Federal authorities including the 
Railway Authority except in so far as any agreement 
may be made for the administration of Federal legis- 
lation by the Ruler. The law under foreign jurisdiction 
powers in force in the States is to be deemed a Federal 
law in so far as the Federation under the Instrument 
of Accession could re-enact it, but shall cease to have 
any effect after five years, if not so enacted or amended 
by a Bill. In all other matters, the powers of the 
Crown in a State remain unaffected. Without prejudice 
to its power to relinquish such authority, the Order- 
in-Council of 1890 is reaffirmed as valid. It is provided 
that an Order under the Foreign Jurisdiction Act 
of 1890 may validly authorize judicial or administrative 
authority to act in respect of a State though constituted 
outside the States, and that the appellate jurisdiction 
from British Courts in Indian States may validly be 
conferred on the Federal Court. The Act does not 
limit the right of His Majesty to determine by what 
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Courts British subjects and subjects of foreign countries 
shall be tried in respect of offences committed in 
Indian States. All these provisions do not affect the 
provisions with respect to Berar. 1 


1 S.294. 
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CHAPTER VII 
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THE FEDERAL EXECUTIVE 


i 

1. Historical. 

Each of the three Presidency Settlements of the 
East India Company at Calcutta, Bombay, and 
Madras, was from the very beginning administered by a 
President or Governor and a Council. The three 
Presidencies were independent of one another, and 
each Government was absolute within its own limits, 
subject to the distant and intermittent control of the 
Court of Directors. As the need for a common policy 
for all settlements was soon felt, it was decided to 
create one supreme Government in the country. The 
grant of the Dewani by the Moghul Emperor to the 
East India Company in 1765 h ad made Bengal the 
predominant Presidency, and the Regulating Act 
had converted its Governor-in-Council into Governor- 
General in Council. The Charter Act of 1833 made the 
Governor-General of Bengal the Governor-General of 
India. A fourth Member, the Law Member, was added 
to the Executive Council, only for purposes of legisla- 
tion.. The control of the Governor-General over other 
Presidencies was made complete and effective The 
Charter Act of 1853 made the Law Member an 
ordinary Member ofTEie Executive Council. In' 1861 
a fifth Member, the Finance Member, was added to 
the Council. A Member for Public Works was added 

117 



118 THE NEW CONSTITUTION OF INDIA 

in 1874 and converted in 1904 into a Member for 
Commerce and Industry. A new Member for Educa- 
tion was added in 1911. Accordingly, thb Central 
jExecutive consisted of the Governor-General in 
Uouncil. 


2. Pre-Federation Central Executive. 


( a ) Governor- 
General 


The Central Executive authority in British India, 
both in civil and military matters, is the Governor- 
General in Council. 

The Governor-General is appointed 
from amongst the most prominent 
public men in Great Britain for a period ot^ve^ye^rs, 
during which he may be granted leave of absence once 
only and for not more than four months. He draws 
a salary of Rs. 2,56,000 a year. “He occupies the most 
responsible as it is the most picturesque and distin- 
guished office in the overseas services of the British 

Crown.” He has a direct, personal share in the main 

^ , iirn * 

burden of the government. 

His Powers and In general he carries out his functions 
Responsibilities with the guidance and concurrence 

of the Executive Council, but he can over-ride it in 
certain circumstances. He can dissolve either Chamber 
of the Legislature, and in certain circumstances, if he 
thinks fit, he can extend the life of either or both the 
Chambers. He can secure the passing of legislation 
rejected by either or both Chambers by certifying 
that such passage is “essential for the safety, tran- 
quillity or interests of British India.” With the 
assent of his Council, he can restore grants refused 
by the Assembly, and he can on his own initiative 
authorize such emergency expenditure as he thinks 
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necessary for the safety or tranquillity of Britisli 
India. He may withhold his assent to any Bill or 
reserve such a Bill for His Majesty’s pleasure. Further, 
he has power in an emergency, without consulting the 
Legislature, to legislate by Ordinance having effect 
for not more than six months. His previous sanc tion 
i s required for the, i ntroduction of certai n class es nf 
Bills i n the Central . Legislature. . He decides what 
items of the Central expenditure fall within the non- 
votable category. He nominates a number of officials 
and non-official members to the Central Legislature. 

He is in constant communication with the Governors 
of the Provinces, and no new policy of any vital impor- 
tance is embarked upon by them without consultation 

with, and the general concurrence of, the Governor- 
General. 

He is also the Viceroy 1 and is the direct representative 
of His Majesty in India. He exercises the delegated 
prerogative rights of the Crown. He has direct personal 
charge of the relations of India with foreign countries 
and of British India with the Indian States. All 
decisions of importance in connection with the Indian 
States, though taken by and issued in the name of the 
C^vernment of India, are generally the special concern 
of the Viceroy. The Viceroy is the link between ✓ 
British India and the Indian States. 


His Responsibilities The Governor-General is, at all 

Secretary of State tlmeS) ln communication 

and consultation with the Secre- 
ry of State for India. He keeps the Secretary of 

in the^varTan^of^a^nointrr^ ’T been U8ed in a statute o'- 

er law. It was usod P for a « nt ,’ *- fc 18 a term of courtesy and not 

of 1858. tH firSt tlr ? e ,n tho Q uee n’s Proclamation 

ofG^r^S 
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State fully informed of Indian events through regular 
correspondence by letters, cables, and radiograms. 
The superintendence, direction, and control of the 
civil and military government of India is vested in the 
Governor-General in Council, who is required to pay 
due obedience to such orders as may be received from 
the Secretary of State. The Secretary of State has the 
powers of control over Indian finance, legislation^ 
and administration. Constitutionally and legally, the 
Governor -General is subordinate to the Secretary of 
State, who is responsible to the British Parliament. The 
British Parliament secures its control and exercises 
its supervision over India through the Secretary of 
State. 

There is no other political functionary in the world 
who has such powers and privileges as the Governor- 
General of India. “The constitutional monarch of the 
United Kingdom reigns, but does not rule ; the 
President of the United States of America rules, but 
does not reign; the President of the French Republic 
neither reigns nor rules” ; whilst, the Governor-General 
o f India both reigns and rules . 

(6) The Governob-Genehax’s There is no limit to the 
Executive Council number of members of the 

Governor-General’s Executive Council. It consists 
of seven membe rs in addition to the Governor-General. 
The seven members are the Army Member ( Commander - 
in-Chief), Home Member, Finance Member, Law 
Member, Commerce Member, Member in charge of 
Education, Health and Lands, and Member in charge 
of Industry and Labour. The executive work of the 
Government is divided into various departments 
of which these Members are in charge. The Commander- 
in -Chief controls the Army headquarters, and is in 
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charge of a civil department called the Army Depart- 
ment. The Home Member is in charge of the Home 
Department, which deals with the Indian Civil Service 
and with such subjects as Police, Prisons, and judicial 
matters to the extent to which they are within the 
sphere of and affect the Central Government. The 
Finance Member deals with all matters relating to 
Central Finance, Currency, Exchange and Banking. 
The Law Member is the head of the Legislative Depart- 
ment, and is responsible for the drafting of Govern- 
ment Bills. He advises the Government on legal 
questions. The Commerce Member is in charge of the 
Commerce Department and also the Railway Depart- 
ment, which functions through the Railway Board. 
• The Education Member is concerned with Higher 
Education, Local Government, Agriculture, Forests, 
etc., in so far as they touch the Central Administration. 
He also deals with questions concerning the position 
of Indians in other parts of the British Empire. The 
Member in charge of Industries and Labour deals with 
these matters, and also with the Posts and Telegraphs, 
Irrigation, Factories and Civil Aviation. The 
Governor-General himself holds the portfolio of the 
Foreign and Political Department. 

The Members The Members of the Council are 


of the appomted by His Maiesty by war- 

Kxecutive Council , n A , J n . J 

rant under the royal Sign Manual. 

Three of them must be persons who have been for at 

least ten years in the service of the Crown in India. 


► .These are invariably senior members of the Indian 
Civil Service. The Law Member must be a barrister 
of England or Ireland or a member of the Faculty of 
Advocates of Scotland or Pleader of the High Court of 
not less than ten years’ standing. In practice, out of the 
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six Members, three are Indians. There is a Vice- 
President who is appointed by the Governor-General. 
The Commander-in-Chief has rank and precedence 
next after the Governor-General. Every Member of 
the Executive Council is a member of one or other 
Chamber and has the right of attending in and 
addressing the Chamber to which he does not belong, 
though he cannot be a member of both. Members are 
appointed for a term of five years. Their salaries are 

•*- A-'-'N " ■ — ■ | ^ 

fixed and are not subject to the vote of the Legislature. 

The Meetings The Governor-General presides ~af '"‘tirer 
of the Council meetings of the Council, and in his 

absence the Member whom he has appointed as its 
Vice-President presides. All orders are signed by the 
Secretary to the Government of India. In the event 
of a difference of opinion, the decision of the majority 
is binding, and in the event of equality of votes, the 
Governor-General or other person presiding has a 
second or casting vote. But if the proposed measure is 
in conflict with the view^of the Governor-General as 
to what is essential for the safety, tranquillity or interest 
of British India, he may on his o wn _authoiity.^ n d 

responsibility override the decision pf _the Council • 

In such a^caseT^any two members of the dissentient 
majority may ask that the matter be reported to the 
Secretary of State, and that the report may be accom- 
panied by copies of any minutes made by the members 
of the Council. Ordinary matters are disposed of by 
the different departments, but all important decisions 
of the Government of India are made by the Council, 
which meets at short intervals. 

The Governor-General in Council may not without 
the express order of the Secretary of State in Council 
in any case (except in cases of emergency) either 
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declare war or commence hostilities or enter into 
any treaty or war against any Prince or State in India 
or enter into any treaty for guaranteeing the posses- 
sions of any such Prince or State. In cases in which 
the Governor-General in Council commences any 
hostilities or makes any treaties, he is forthwith 
to communicate the same with the reasons therefor 
to the Secretary of State. The naval forces and 
vessels raised and provided by the Governor-General 
in Council are to be employed only for the purposes 
of the Government of India. In the case of an emer- 
gency so declared by the Governor-General, the 
Governor-General in Council may place any of sucli 
forces and vessels at the disposal of the British 
Admiralty, and thereupon it is lawful for the Ad- 
miralty to accept such an offer. 

The Central Executive is neither removable by nor 
responsible to the LegisIafureT It is responsubleTo the 
Secretary of State and to the British Parliament. 
This legal position was established in 1858 when the 
Government of India was transferred from the Com- 
pany to the Crown, and no substantial change was 
introduced in the nature and framework of the Central 
Executive. Even the Act of 1919 which introduced 
an element of responsibility in the Provinces left the 
Central Executive untouched. Having regard to the 
powers of the Governor-General in Council, it is not 
too much to say that the Central Executive is prac- 
tically independent of the Legislature. This inde- 
pendence is secured by the various provisions already 
noted. The Legislature, however, can and does exer- 
cise an influence upon the policies of the Government 
to a marked and increasing degree. It may be noted 
that the Central Executive did become at times 
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responsive to the Legislature and to the public opinion 
of the country. Constitutionally, under the Act of 1919, 
it is the government of India by the British Parlia- 
ment through the Secretary of State and the Governor- 
I General in Council. The Act of 1919 introduced an 
Jelected majority in the Legislature with an irremovable 
/Executive, which made the Legislature irresponsible 
I and the Executive irresponsive. 

ii 

3. The Federal Executive 

No element of responsibility was introduced in the 
Central Government under the Act of 1919. The 
Statutory Commission did not recommend the intro- 
duction of even restricted responsibility at the Centre. 
But public opinion in India was bent upon securing 
some responsibility at the Centre. The demand was 
so urgent and unmistakable that the British Parlia- 
ment thought it expedient to grant a measure of 
responsibility at the Centre, and has now granted it. 
The Governor- Under the new Constitution, the 
General Governor- General is given the execu- 

tive power and authority of the Federation as the 
Representative of the King. He will exercise this 
authority on behalf of His Majesty. This power and 
authority is derived from the Constitution Act itself. 
He also exercises such prerogative powers of the 
Crown, not being inconsistent with the Act, as His 
Majesty is pleased to delegate to him. 1 The office of 
the Governor-General is constituted by Letters 
Patent. 2 The Governor-General receives an annual 

1 These powers are the conferment of decorations and honours, 
the grant of commissions in the Indian Army, etc. S.7. 

2 For the contents of the Letters Patent see Appendix A (i). 
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salary of Rs. 250,800. He is also paid such allowances as 
are fixed by the King-in-Council to enable him to 
discharge conveniently and with dignity the duties 
of his office. Provision is also made for his allowances 


when he is on leave. An acting Governor-General 
receives the same salary and allowances as the 
Governor-General. All these sums are charged on the 
revenues of the Federation and are exempt from the 
vote of the Legislature. 1 


Extent of the 
Federal, Executive 
Authority 


The executive authority of the 
Federation extends to all matters 


in respect of which the Federal Legislature can make 
laws, the raising of defence forces for the Crown in 
British India, and the governance of the forces of 
the Crown borne on the Indian establishment, and the 
exercise of rights possessed by treaty, grant, usage, 
sufferance or other lawful means in respect of tribal 
areas. But this authority does not extend in any 
Province to matters with respect to which the Pro- 
vincial Legislature has power to make laws. In the 
federated States, it extends only to matters over 
which the Federation has legislative power in so far 
as it is not reserved in whole or in part to the State, 
and the State authority remains unless expressly 
excluded by the Instrument of Accession of the State. 
But this authority does not extend to the enlistment 
or enrolment in any forces raised in India of any 
person unless he is either a subject of His Majesty 
or a native of India or of territories adjacent to India. 
Commissions in any such forces are to be granted by 
His Majesty. 2 Thus the executive authority of the 
federation does not extend over European forces 
which are enlisted and enrolled outside India. By 

1 Schedule 3. a <5 a 
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including the forces raised in territories adjacent to 
India, the Gurkha and the Nepalese regiments are 
brought under the executive authority of the Federa- 
tion. It is to be noted that the executive authority 
of the Federation is co-extensive with its legislative 
competence.', This observation requires qualification. 
In the Provincial field which is covered by the Pro- 
vincial List, the executive authority of the Federation 
is limited, but it is not true to say that the Federal 
authority is entirely absent in the Provincial field, 
having regard to the special responsibilities of the 
Governor-General for the prevention of menace to 
the peace and tranquillity of British India. There is 
ample provision in the Constitution for enforcing the 
executive authority either directly through Federal 
agencies, in which case there is no difficulty, or in- 
directly through the Provinces. Governors can be 
compelled by the Governor-General to enforce the 
executive authority. 1 The executive authority of the 
Federation in the States even within the Federal 
sphere — the subjects accepted by the States as Federal 
under their respective Instruments of Accession — is 
to be exercised in the States mostly by the respective 
States. It is not direct, but it is delegated. But 
the provision for the enforcement of the executive 
authority in the States is left to the Princes of the 
States, either under an arrangement or an agreement 
or by a Federal Act, 2 who have undertaken the obliga- 
tion of enforcing it in their respective States under 
their Instruments of Accession. In case the Princes 
either fail or neglect to enforce the Federal authority 
in their States, there is a provision in the Act enabling 
the Governor- General to give directions to the Princes 

1 S.126. 2 S.125. 
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to execute the orders of the Federal Executive . 1 But 
the Princes may refuse to execute the Federal authority 
or may defy it, thus violating the obligation under- 
taken by them under the Instruments of Accession. 
The Act._ neither makes provision nor provides 
machinery for dealing with the recalcitrant or de- 
faulting State. It is silent on the point. However, 
it may be assumed that in such a contingency Para- 
mountcy may be invoked, and the Representative 
of thejCrown in the exercise of his rights of Para- 
mountcy in the larger interests of India may compel 
the recalcitrant Ruler to execute the Federal authority 
in his State. But this authority is outside the Con- 
stitution, and to the extent to which the Constitution 
is silent on the point it is a constitutional omission 

ft™ a,™«, OF The Governor-General is to exer^ 

The Scheme of the cise this authority in a twofold 
Federal Executive manner. Xhe FederaJ subjects 

are divided into those reserved to the Governor- 
General himself and those which are committed to 
the charge of the Ministers. Defence, External 
^ ffairS ; Ecclesiastical Affairs, and the administra- 
ion ot I riba! areas,' are reserved exclusively to the 
Governor-General, who is to administer them in his 
own discretion. The remaining Federal subjects are 
committed to the Council of Ministers. Even within 
these subjects which constitute the ministerial field 

resnonlih . ^ Governor - General has special 
response it ies in due discharge of which he is 

authorised to act in his individual judgment. 
Coo.vcu.oe Except for Defence, Foreign Affairs, 

and anv oil Ec . clesl y tlcal Affairs, and the Tribal areas 
and any other functions to be exercised under the Act 

1 See p. 204. 


Ministers 



128 THE NEW CONSTITUTION OF INDIA 


in his discretion, for the exercise of his authority and 
the administration oUFederal affairs, there is a Council 
of Ministers 1 not exceeding ten in number to aid and 
advise the Governor-General. In other words, all these 
subjects constitute the ministerial field in which the 
Governor-General has to consult his Ministers. The 
legal obligation to consult his Ministers in these sub- 
jects does not preclude his power to act in his individual 
judgment even with respect to these subjects, when he 
is authorized to do so under the Act. 2 The Ministers 
/ are chosen and sworn by the Governor-General, and 
i they hold office during his pleasure, and may be dis- 
1 missed by him acting in his discretion. If any question 
arises whether any matter is or is not a matter as 
regards which he is required to act in his discretion 
or to exercise his individual judgment, the decision 
of the Governor-General is final, and the validity of 

XI TlBil |g|| ^ 

anything done by him cannot be called in question 
on the ground that he ought or ought not to have 
acted in his discretion or to have exercised his individual 
judgment. Thus the determination of the question 
whether a particular subject is~~ wltKin the ministerial 
field or the reserved field rests with the Governor- 
General, and his decision is final. But the Govemor- 


1 S. 9. 

v . 2 The distinction between the Governor-General “acting in hie 
individual judgment” and “acting in his discretion” must be 
carefully noted. The words “individual judgment” are used in 
relation to actions by the Governor- General on his individua 
judgment in the ordinary sense of the word within the ambit m 
which normally he would be acting on the advice of his Ministers. 
The words “in his discretion” are used where the Governor-General 
is acting on his own judgment outside the ministerial field. Putting 
it differently, the words “individual judgment” are used in respec 
of powers within the area in which normally in ordinary times 
the Governor- General would be acting on the advice of his Ministers. 
The words “in his discretion” are used in respect of powers an 
functions outside the ministerial field. 
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General may take the advisory opinion of the Federal 

Court. 1 Moreover, His Majesty may refer any question 

to the Judicial Committee of tfte Privy Council under 

Section 4 of the Privy Council Act. These are matters 

for which the Governor-General and the Secretary 

of State are answerable, and therefore are matters 

which may be discussed in Parliament. This provision 

cannot be amended in accordance with the provisions 

of the Second Schedule, as it affects the Instrument of 
Accession. 

The Ministers are chosen and sworn by the Governor- 
General. They hold office during his pleasure and may 
be dismissed by him acting in his discretion. Ministers 
cease to hold office if for any period of six consecutive 
months they are not members of one of the Chambers 
of the Legislature. The Governor-General fixes their 
salaries until determined by the Legislature; these 
may not be varied during the term of their office. 
The question of the nature and the content of the 
advice given by the Ministers to the Governor-General 
cannot be enquired into in any Court. It rests with 
the Governor-General in every case whether or not to 

/-.i- i- _ • •« _ 


act or to exercise his individual judgment. (7 The ’ (. - *• 
functions of the Governor-General with respect to the 1 ai ' 
choosing and summoning and the dismissal of Ministers 1 <4 
and to the determination of their salaries are exercised. 1 
by him in his discretion.* )j These provisions, except 
Ge one relating to the salaries, are in conformity 

cl,™e„r ' '° nl1 Pri " Ciple ° f M-entary 

t 0 T ^/ UnCt 3 i0n Vl the Govern °r-General with respect 
s 2i r and Ecclesias tical Affairs and External 

2 S. 10.’ 

3 Indian public opinion demanded the Indianisation of the Army 
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Affairs, except the relation between the Federation 
and any part of His Majesty’s Dominions, are to be 
exercised by him in his' discretion. His functions in 
relation to the Tribal areas are also to be exercised 
by him in his discretion. These subjects are outside 
the ministerial field and absolutely reserved to the 
Governor-General, who is responsible with respect to 
them to the Secretary of State, thus ultimately to the 
British Parliament. As he cannot undertake in person 
so great an administrative burden, he is assisted in 

the exercise of these functions by three 
Counsellors Q ounse p ors appointed by himself and 

whose salaries and conditions of service are prescribed 
by His Majesty in Council. .Each Counsellor is an 
ex-officio member of both the Chambers of the Legis- 

i# • v 

lature to represent his department for all purposes, 
though without a right to vote, but with full freedom 
to take part in debates in both Chambers. In the 
administration of the department of Defence, consulta- 
tion of the Ministers by the Governor-General is 
recommended under tliemstrument of Instructions. The 
views of Ministers in matters affecting the appointment 
of Indian officers to Indian forces and the employment 
of Indian forces outside India are to be obtained 


before decisions are taken. The draft Instrument 
of Instructions state: “Seeing that the defence of 
India must be to an increasing extent the concern 
of the Indian people, it is our will and intention that 
our Governor-General should have regard to this 
Instruction, in his administration of the department 
of Defence, notably that he shall bear in mind the 

within a definite, period of twenty years, and also if not the i com- 
plete transfer oFthe Defence Department to an Indian Mirnste , 
at least his association with its administration during the transitions 

period. i 
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desirability of ascertaining the views of his Ministers 
when he has occasion to consider matters relating to 
the general policy of appointing Indian Officers to 
our Indian forces or the employment of our Indian 
forces on service outside India.” 1 The Minister of 
Finance is to be consulted before Defence estimates 
are settled and laid before the Legislature. Control 
of Defence inevitably involves control in matters 
ancillary thereto of other departments under Ministers 
and in the Provinces. To achieve this, the Governor- 
General may require the Ministers charged with com- 
munications and the Railway Board to afford facilities 
in the movement of troops, and may order the Gover- 
nors of the Provinces to give necessary directions in 
regard to the control of lands, buildings, and other 
requirements of the forces and the safeguarding of 
their rights and the guarding of roads, bridges and 
canals. In these matters, the Governor-General is 

subject to the Secretary of State, whose orders he 
must obey. 


Special 

Responsibilities of 
Governor-General 


iuncuons 


in tne exercise ot his _ 

covering the ministerial field, the 
Governor-General has special re- 
sponsibilities in specified matters in respect of which 
lie is required to exercise his individual judgment as 
to the action to be taken. In other words, in those 
matters which involve his special responsibilities he 
will have to consult his Ministers, but the action to 
be taken will be entirely according to his judgment 
irrespective of the advice tendered by the Ministers. 
Ihese matters are (a) the prevention of any gravei 
menace to the peace or tranquillity of India or any 
part thereof; ( b ) the^safeguardjng_ of . th e ! fi nancial 1 


1 Para. XVIII. 
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stability and credit of the Federal Government; (c) 
the safeguarding of the legitimate interests of Minori- 
ties; 1 (d) the securing to, and to the dependants!)^ 
' persons who are or who have been members of the 
Public Services of any rights provided or preserved 
for them by or under this Act and the safeguarding 
of their legitimate interests ; ( e ) the securing in the 
sphere of executive action of the purposes which the 
provisions of Chapter III, Part V of the Act (dealing 
with the prevention of commercial discrimination) 
are designed to secure in relation to legislation; (/) 
the prevention of action which would subject goods of 
United Kingdom or Burmese origin imported into 
India to discriminatory or penal treatment; (g) the 
protection of the rights of any Indian States and 
the rights and dignity of the Ruler thereof; and (h) 
the securing that the due discharge of his functions 
with respect to matters in which he is required to 
act in his discretion or to exercise his individual 
judgment is not prejudiced or impeded by any 
course of action taken with respect to any other 
matter. 2 ^ /J 

The Governor-General is charged with special 


1 Legitimate interests mean general interests. The word “legiti- 
mate” would not be interpreted by the Law Courts but by the 
Governor-General. The . Instruments of Instructions explain how 
the Governor-General and the Governors are to interpret them. 
The Governor-General is definitely given instructions not to put 
a kind of legalistic interpretation upon them but to treat them 
in a broad and reasonable manner. Minorities do not mean political 
minorities. “In this case, when dealing with minorities we mean, 
first of all, thq, six minorities which have always been regarded as 
minorities in the phraseology we use, and in the second place, we 
mean the backward races and backward communities which for 
one reason or another cannot pull their weight under representative 
institutions. Those are the minorities we have in mind.” 
Samuel Hoare ( Parliamentary Debates). 

S. 12. 
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responsibilities in these matters because these subjects 
ar ® Altai for the safety and security of India, and 
it is apprehended that the Legislature may attempt 
to deal with them in a manner which may be detri- 
mental to India. Each of these special responsibilities 
is justified. As the Governor-General has the exclusive 
responsibility for the defence of India, it is necessary 
that he should have the power to act in his individual 
judgment for the preservation of the peace or tran- 
quillity of India or any part thereof, and to do this 
it is necessary to empower him to act even against 
the advice tendered to him by his Ministers within 
their own sphere. The financial stability and credit 
of the Federation is so vital for the existence and 
functioning of the Federal Government that it should 
be secured beyond all doubt from any irresponsible 
or unwise action, endangering Indian credit or the 
stability of Indian finance, being taken by the Legis- 
lature. It was apprehended that the Indian Legislature 
might attempt to alter the monetary system of the 
country, thus affecting the financial credit of India 
It was to safeguard against this danger that the 
Reserve Bank of India was made a condition precedent 

■Z * ;rr ati0 ? ° f the Federatlon - The safeguard- ' 
ng of the financial stability and credit of the Federal 

ovemment being special responsibilities of the 

Sv?rr„ r' "V h : can aot “***”»* ™te™i 

“ ln ' l, '; l,l ; ,al judgment with a view to 
securing that no budgetary or borrowing policv is 

adopted which would prejudice Indian credit in the 
world money markets or affect the capacity of the 

ederation duly .to perform its special obligations 

^thatir fn g PrinCiP r ° f ^ * edstal Constitution 
is that it is necessary for the British Parliament to 
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safeguard the legitimate interests of the Minorities. 
It was feared that, without such safeguards, Minorities 
might be tyrannised by the majority Communities. 
India cannot be trusted with full Responsible Govern- 
ment in the strict sense of the term, as the conditions 
precedent for its successful working are absent in 
India. The conception of the responsibility of the 
British Parliament for the government of India, and 

I the idea that India cannot be trusted with Responsible 
Government because she may abuse it, is at the very 
basis of these special responsibilities of the Governor- 
General. The rights of public servants are also safe- 
guarded and are included in the special responsibilities 
of the Governor-General. Provision against discrimina- 
tion against British and Burmese goods and the 
protection of the rights of Indian States and the 
rights and dignity of the Ruler are all included in the 
special responsibilities of the Governor-General on the 
same principle. These special responsibilities eat away 
i a substantial portion of the ministerial field. It is 
true that the Governor-General is under the legal 
obligation to consult his Ministers, but he is at liberty 
to act in his own judgment, thus ignoring the advice 
given by the Ministers, and thereby the opinion of 
the Legislature. 


Instrument of 
Instructions : 

Its Constitutional 
Significance 


On the appointment of the Gover- 
nor-General, His Majesty issues to 
him an Instrument of Instructions 1 
which contains instructions and 


directions as to how he should act in matters for 
which he has special responsibilities, and any other 
matters which are in his discretion or in which he is 


1 Sec. 13. For the exact nature and scope of the Instrument of 
Instructions see Chapter IX on the Provincial Executive. 
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required to exercise his individual judgment. The 
Instrument containing the Instructions supplements 
the Act . 1 The Secretary of State is required to lay 
before the British Parliament the draft of any Instru- 
ment of Instructions which His Majesty is to issue 
to the Governor-General, and no action on it can be 
taken except in pursuance of an address presented 
to His Majesty by both the Houses of Parliament 
asking that the Instrument may be issued . 2 The issue 
of Instruments of Instructions to the Dominion 
Governors-General or Governors is the prerogative ; 
right of the Crown, and they are issued by the Crown 
in the exercise of its prerogative, and need not be 
sanctioned directly by Parliament. This has been 
the practice even in relation to India under the Act 
of 1919. But this practice is now altered. The Instru- 
ment of Instructions, though issued in the name of 
the Crown as if in the exercise of the prerogative rights, 
is required to be sanctioned and approved by both 
Houses of Parliament. Not only the original Instru- 
ment of Instructions but also its amendment or' 
revocation or any supplementary Instrument is also 
required to be sanctioned by both Houses. It is to 
be noted that the Instrument of Instructions issued 
to the Dominion Governors-General was utilised to 
evolve Responsible Government in the Dominions 
without the direct intervention of the British Parlia- 
ment and it served as an elastic appliance for adjusting 
the Dominion Constitutions to the growing needs of 
ie Dominions and facilitating the evolution of true 
Responsible Government. In the case of India, the 


1 Seo Appendix A. (i). 

° f ?° x Wn there wiI1 bo a se P arate 

be laid before Parliament In8t ™ ction «. which wiI1 "°t 
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departure is significant. 1 No devolution of power or 
grant of responsibility to the Federal Executive by the 
alteration or enlargement of the Instrument of Instruc- 
tions, or, as in the case of the Dominions, by the 
delegation of prerogative rights to the Governor- 
General by the Crown in the exercise of its prerogative 
without the direct statutory sanction of Parliament, 

I is possible. Parliamentary sanction is insisted on, as 
Parliament desires to control the functioning and the 
growth of the Indian Constitution. The Instrument 
of Instructions, even though it may be in a final 
form, is described as a draft because it is a prerogative 
; f document issued by the Crown. This Instrument is 
so vital to the functioning of the Constitution and 
I the gradual development of Responsible Government 
j ) that it must have the sanction of Parliament. It is 
stated that there is no other way in which Parliament 
can effectively exercise an influence upon Indian 
Constitutional development. 2 But it is feared that 

1 It is to be noted that Sir Tej Bahadur Sapru favoured the 
statutory or Parliamentary sanction of the Instrument of 
Instructions. 

2 “But when ’we come to the Instrument of Instructions . . • 
I think I am right in saying that we are introducing in this Bill 
an unprecedented concession to the control of Parliament. So far 
as I know, the Instrument of Instructions which has always existed 
with regard to all the Dominions in the old days and the colonies 
and with regard to India to-day, is essentially a prerogative matter 
which has been decided by the Executive of the day, and which 
has never been submitted to Parliament at all. Having regard to 
the importance of the Instrument of Instructions under this Consti- 
tution, and to the novelty of some of the points which will arise 
and to the part which it plays in the proposed new Constitution, 
the Government have thought it right in this case to ask Parliament 
to undertake a responsibility which it has never imagined it would 
be called upon to discharge. Parliament has been asked to come 
into consultation with regard to the Instrument of Instructions, 
but the Instrument of Instructions still remains a document which 
has to be sent under the prerogative on the advice of the Executive 
and is essentially an executive matter.” (The Lord Chancellor. 
House of Commons Debates. July 2, 1935.) As the Instrument 
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the necessity for Parliamentary sanction may hamper 
the organic growth of the Constitution. 

The validity of any Act done by the Governor- 
General cannot be questioned on the ground that it 
was not done by him in accordance with the Instrument 
of Instructions issued to him. The Governor-General 
is directed under the Instrument of Instructions to 
include so far as possible in his Ministry not only 
members of important minority communities but also 


representatives of the States which have acceded to 
the Federation. He is also directed to encourage 
collective responsibility as far as possible. The 
Governor-General is to select the Council of Ministers 
in a manner usual in choosing a Cabinet, that is, in 
consultation with the person most likely to secure 
a stable majority in the Legislature. Whilst keeping 

™ lnc J, the necessity of including the representatives 
ol the States and the minority communities, he is to 
remember the need of collective confidence in the 
Legislature fostering a sense of joint responsibility. 
In the ministerial field, the advice of Ministers is to 
be valid unless, in his opinion, some special responsi- 
bility or some function in which his individual judgment 
is prescribed compels him to act otherwise. It is to 
e noted Hat in matters which are within the ministerial 
held and for which the Governor-General has special 

ponsibihty, the Governor-General need not accept 
the advice of the Ministers, and in that case the 

to by both i H^uses^Ifc S i^ arlia M en + t u ry s . anct * on » must be agreed 
to the terms of the in Q F° SSlb ^ that either House may not agree 
Inthatcasr n o ame^^ St " Umont presented by the Government, 
to resolve the differe^ n ^ r<3 u°2 petent “ there is no machinery 
Instrument , and if there ^ ^ - HoU8e is asked to approve the 
the Government make* y 8000118 matter raised in tho debate, 

tially an “th^ “"5 ™ difica tion, it being essen- 

Instrument to Parliament fop iu“ppr^3l. h™ 8 * th ° modified 
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Ministers are not expected to resign, as they know 
from the beginning that their advice may not be 
accepted in those matters. Under these circum- 
stances, a delicate constitutional question arises. The. 
Governor-General who does not accept the advice j 
of his Ministers does not act unconstitutionally or 
illegally. In taking such action, he is responsible to * 
the Secretary of State, who may interfere to rectify 
his mistake in not accepting the advice of his Ministers. 
The over-riding authority of the Secretary of State 
is the only constitutional check. When the Governor- 
General exercises the executive authority of the 
Federation vested in him either entirely in his discre- 
tion or in his individual judgment, he is under the 
general control of the Secretary of State, and has to 
comply with such particular directions as may from 
time to time be given to him by the latter. His actions 
in relation to these subjects cannot be called into 
question on the ground that he did not act in 
accordance with the directions of the Secretary of 
State. The Secretary of State has to satisfy himself 
that his directions are not such as to require the 
Governor-General to act in a manner inconsistent with 
any Instrument of Instructions issued to him by His 
Majesty. 1 Thus, in all vital matters at the Centre, 
the Governor-General is responsible to the Secretary 
of State, and finally to the British Parliament. Only 
in matters which are within the ministerial sphere and 
not included in his special responsibilities is the - 
Governor-General not under the general control of 

the Secretary of State. 

The Governor- General has a special respon- 
sibility for the safeguarding of the financial 

1 s. 14. 


Financial 

Adviser 
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stability and. credit of the Federal Government. To 
enable him to discharge this responsibility, he has to 
appoint a Financial Adviser whose duty is to advise 
him upon such matters and also to give advice to 
the Federal Government upon any matter relating to 
finance with respect to which he may be consulted. 
He is essentially the adviser of the Governor-General, 
but his functions are not necessarily confined to this. 
He is available for consultation by the Federal Govern- 
ment whenever a Minister wishes to avail himself of 
Ins advice. The Adviser is to hold office during the 
pleasure of the Governor-General, who fixes his salary 
and allowances and the number of his staff and their 
conditions of service. The Governor-General exercises 
all his powers with respect to the appointment and 
dismissal of the Financial Adviser, and with respect 
to the determination of his salary and allowances and 
the number of staff and their conditions of service 
m his discretion. But the Governor-General has to 
consult his Ministers as to the person to be selected 

as Financial Adviser except the first person to hold 
that appointment. 1 

Genera^ 1 "" Th ® Governor-General has also to appoint 

an Advocate-General for the Federation, 

th"^^, qUali J ied to be appointed a Judge of 

Genemf T C ° Urt ' , 11 iS the dut ^ of the Advocate- 

unon , 1° , glV t adV1Ce t0 the Federal Government 

dutics nf f ga , m i attCrS and to Perform such other 
uties of a legal character as may be referred to or 

ass^ned to him by the Governor-General. He performs 

Officers’ bu/ ft rmed ^ GPeat Britain the Law 

Mffikt r ; He n< ? P ° litiCal affliation "Rh the 

Ministry. He is the adviser to the Federal Govern- 

1 S. 15. 
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merit ; hence, as such, he will advise the Governor- 
General and his Counsellors even on those reserved 
departments with which the Ministry is not concerned. 
In the performance of his duties, the Advocate-General 
has the right of audience in all Courts in British India 
and, in cases in which Federal interests are concerned, 
in all Courts in any federating States. He holds office 
during the pleasure of the Governor-General and 
receives such remuneration as the Governor-General 
may determine. In exercising his powers with respect 
to the appointment or dismissal of the Advocate- 
General and the determination of his remuneration, 
the Governor-General has to exercise his individual 
judgment. In other words he has to consult his 
Ministers, but the final decision rests with him. The 
Advocate -General has a right to address both Houses 
of the Legislature. 1 



Conduct of Business All executive action of the Federal 

Government Government is taken in the name 

of the Governor-General, and orders authenticated 
under rules made by hiih may not be questioned on 
the ground that they are not his acts. The Governor- 
General is required to make rules for the transaction 
of the business of the Government and for the alloca- 
tion among Ministers of such business except business 
with respect to which the Governor-General is required 
to act in his discretion. To ensure that none of his 
special responsibilities is overlooked, he may, after 
consultation with the Ministers, make in his discretion 


rules requiring Ministers and Secretaries of Govern- 
ment to transmit to him all such information with 
respect to the business of the Federal Government 
as may be specified in the rules, and in particular 


1 S. 16. 
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requiring a Minister to bring to his notice, and the 
appropriate Secretary to bring to the notice of the 
Minister concerned and of the Governor-General, any . 
matter under consideration by him which involves,! 
or appears to him likely to involve, any responsibility/ 
of the Governor-General. It is to be noted that there 
is a statutory obligation imposed on the Secretaries 
and the Ministers to draw the attention of the 
Governor-General to any matter in which he has a 
special responsibility. 1 The Governor-General has his 
own secretarial staff appointed by him in his discre- 
tion. The salaries and allowances are fixed by him 
and charged on the revenues of the Federation. 2 
Fe^e* 13 ° F THE -^ ec ^ era ^ Government is dyarcliical 

Executive in character. The Governor-General’s 

Ministers have the constitutional right to tender 
advice to him on the administration of a part only 
of the affairs of the Federation, while he has the 
exclusive responsibility for the administration of 
the other part. Even within the ministerial field, the 
Governor-General has special responsibilities, with 
respect to which he has to act in his own individual 
judgment. 

\ It is noteworthy that Dyarchy, which was found 
unworkable in the Provinces and was rejected by the 
feimon Commission, is now introduced at the Centre 
1 under a different name. It is true that the Ministers 
/have a constitutional right to advise the Governor- 
I General as regards the administration of all depart- 
ments except those reserved to him, but the existence 
of these reserved departments limits the sphere of 
Responsible Government at the Centre. As the 
Ministers are to be chosen with regard to the interests 

’S. 17. 2 S. 305. 
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to of the minority communities and the States, the 
Ministry is likely to be of a heterogeneous character. 
This is likely to retard the growth of, the political 
parties in the Federal Legislature, which is largely 
based on communal representation. This method of 
composing the Ministry strikes at the very root of 
J responsible government. The Federal Ministry is 
likely to be a heterogeneous group without unity of 
purpose or common policy. Again, the special respon- 
sibilities are of such a nature that, if narrowly inter- 
preted, they might destroy the possibility of respon- 
sibility in the substantial portion of the ministerial 
field. Moreover, the Ministers’ salaries once fixed are 
not to be varied and are not subject to the. vote of 
the Legislature. Thus the most effective weapon for 
making the Ministers responsible to the Legislature 
is made ineffective. Further, as the Legislature is 
composed on a communal basis, the formation of an 
effective Ministry will be rendered difficult. Again, 
large powers remain with the Governor-General under 
his special responsibility for the maintenance of the 
, financial stability of India, covering the budgetary 
position, Currency and Exchange, and the Reserve 
Bank, subjects which cannot be touched by the 
Legislature without his previous consent. There is a 
statutory Railway Board, and there is the special 
responsibility of the Governor-General for preventing 
commercial discrimination. With the whole problem 
of Defence entirely under his control, with the Defence 
budget not open to voting and with the non-votable 
items of expenditure comprising nearly 80 per cent 
• of the total Central expenditure, the scope of ministerial 

’ activities is greatly restricted. 

It is further to be remembered that the representa- 
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tion of the States in the Legislature is very substantial, 
and this is secured by the nominees of the Princes 
who are under the Crown. It is apprehended that the 
right of Paramountcy — the right which is not accurately 
defined — may be canvassed to secure safe nominees 
of the Princes in the Ministry. This fear may be 
unfounded, but one has to remember that the grant 
of responsibility at the Centre was discussed only on 
the basis of an All-India Federation. 

The vital principles of Parliamentary government 
as it is in operation in the Dominions are: (1) The 
King, or his Representative the Governor-General, in 
the exercise of his powers, statutory or prerogative, 
is bound in political matters to follow the advice of 
his Ministers; (2) The Ministers must be members of 
one or other House of the Legislature ; (3) The Ministers 
must command the support of the majority of the 
Lower House ; (4) A Ministry is formed by the Prime 
Minister, who is selected by the Crown or his Repre- 
sentative as commanding the support of the majority 
of the Lower House, and w'ho recommends his col- 
leagues for office. Ministerial responsibility is collec- j 
tive and there is solidarity of action under the Prime I 
Minister ; (5) The salaries of the Ministers are subject 
to the vote of the Legislature. 

Tested by these principles, the nature of the Federal 
Executive is anything but responsible. It is a com-i 
posite government — a mixture of heterogeneous 
elements. The difficulties of Dyarchy are well-known J 
and they were present to the minds of the authors 
of this Constitution, but it is argued that, considering 
the political conditions in India — the absence of well- 
organized and disciplined parties, the presence of 
political parties divided not by broad issues of policy 
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but by sectional and communal interests, and the 
absence of a mobile body of political opinion, owing 
permanent allegiance to communal parties — the nature 
of the Federal Executive cannot be different from what 
it is under the New Constitution. It is admitted that 
there is a measure of self-government at the Centre, 
but it must also be recognized that it is granted upon 
the saving condition that over all the powers thus 
\ conceded there is an effective British veto; that the 
(essential financial control remains with the Governor- 
General; that the Army remains essentially a British 
preserve ; and that the conservative influence of the 
j Princes is enlisted to safeguard the Constitution. 
Another criticism is that if India should want a revision 
of the present Constitution, she will have to depend 
once more on persuading the British Parliament that 
she is fit for a further instalment of responsibility. 
It is further pointed out that the Constitution is 
based on the existence and continuation of conflicts 
of interests amongst the people, thus negativing the 
possibility of national solidarity and the establishment 
of Responsible Government. 1 The objection is also 
made that the Governor-General has more powers 
under this Constitution than he has under the Act 
of 1919. Moreover, one feels that the very complexity 
of the Constitution and the onus it imposes under it 
on the Governor-General for its working and for 
keeping the machine on the rails may prove fatal. 

1 “In the Federal Government also, the semblance of Responsible 
Government is presented, but the reality is lacking, for the powers 
in Defence and External Affairs necessarily, as matters stand, go 
to the Governor- General, limiting vitally the scope of ministerial 
activity, and the measure of representation given to the Rulers 
of the Indian States negatives any possibility *>f even the be S i y^ n S s 
of democratic control .” — Constitutional History of India (1600 to 

1935), Preface, p. viii. 


THE FEDERAL EXECUTIVE 


145 


The force of this criticism is not denied, but the 
reply is that the political conditions in India and 
the state of her political education do not justify the 
British Parliament in granting a Constitution different 
in nature and character from that which it has actually 
granted. It is conceded that full responsibility is 
not given at the Centre. Only a measure of respon- 
sibility is introduced with a view to enabling India 
to achieve full responsibility in future. This is true. 
But the possibility of evolving full responsibility l 
without the intervention of Parliament, as happened \ 
in the case of the Dominions, is negatived. There is I 
no provision either for the automatic revision of the 
Constitution or for the growth of Responsible Govern- 
ment. The whole Constitution has a look of finality. 


CHAPTER VIII 

THE FEDERAL LEGISLATURE 


1. Historical 



The germ of the legislative power of the East India 
Company lay embedded in Elizabeth’s Charter which 
authorized the Company to make reasonable laws, 
orders and ordinances not repugnant to English law 
for the good government of the Company and its 
affairs. The Charter Act of 1726 invested the Governors 
and the Councils of the three Presidencies with power 
to make ordinary bye-laws and rules for the good 
government of the Company’s factories. From 1726 
onwards the three Presidency Councils proceeded to 
make laws independently of one another within their 
own jurisdiction. The Regulating Act of 1773 sub- 
ordinated the Presidencies and Councils of Madras 
and Bombay to the Governor-General and Council of 
Bengal, who constituted the Supreme Government, : 
and required the Madras and Bombay Councils to 
send to Bengal copies of their Acts and orders. Thus, 
by 1833, such legislative powers as were exercisable 
in India were vested in the Executive Governments. 
It was the period of Bengal, Madras, and Bombay 
“Regulations.” 


The Charter Act, 
1833 


The germ from which the special 
Legislative Council may be said to 
trace its descent is to be found in the Charter Act of 
1833, which aimed deliberately at simplifying the 
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legislative machinery. Under that Act, Macaulay 
was appointed to be the first Legislative Councillor 
of the Governor-General’s Council. All legislative 
power in India was vested in the Governor-General 
in Council. The Council was thus increased by the 
addition of a fourth ordinary Member who had no 
power to sit or vote except at meetings for the purpose 
of making laws and regulations. Laws made by this 
body were, subject to their not being disallowed by 
the Court of Directors, to have effect as Acts of 
Parliament. Henceforward, laws passed by the Indian 
Legislature were known as Acts. Further changes were 
The Charter Act, made by the Charter Act of 1853. 
18 ° 3 The Council was doubled in size for 

legislative purposes by the addition of six members 
— the Chief Justice of Bengal, another judge, and 
four servants of the Company appointed by the 
Governors of Bengal, Madras, Bombay and the North- 
West Province. The Legislative Council thus consti- 
tuted was intended for purely legislative work. 

The Indian Councils The Indian Councils Act of 1861 
Act ’ 1861 remodelled the Legislative Council 

and provided that the Governor-General, in addition 
to the members above-mentioned, might further 
nominate not less than six and not more than twelve 
persons as members of the Council for the purpose 
of making laws and regulations only, one half of 
them being non-official persons. The functions of 
the Legislative Council were limited strictly to 

the consideration and enactment of legislative 
measures. 

act Councils The Indian Councils Act of 1892 

increased the size of the Legis- 
lative Council. It introduced changes in the method 
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of nomination and relaxed to some extent the restric- 
tions on its proceedings. The number of the members 
to be nominated for legislative purposes was fixed at 
ten to fifteen. An official majority was maintained. 
The powers of the Legislative Councils were also 
enlarged by rules under which the members were 
allowed to take part in the annual discussion of the 
financial statement and to draw attention to any 
financial matter they pleased. They were also allowed 
1 to ask questions. The activities of the Council w’ere, 
however, strictly limited to legislative business and 
the asking of questions. 

Morley-Minto By the Morley-Minto Reforms of 1909 
Reforms, 1909 the Legislative Council was again 

enlarged. The number of additional members was 
fixed at sixty, of whom not more than twenty-four 
were to be non-officials. The Governor -General 
nominated three non-officials to represent certain 
specified communities and filled two other seats by 
nomination. Representation was given to interests 
rather than to territories. The twenty-seven elected 
seats were distributed among certain special con- 
stituencies, such as the land-owners, Muhammadans, 
and two Chambers of Commerce, and the residue of 
open seats was filled by election by non-official 
members of the nine Provincial Legislative Councils. 
Thus the principle of election was introduced in an 
indirect manner. Communal representation was defin- 
itely recognized for the first time. Lord Morley 
maintained that the Governor-General’s Council in 
its legislative as well as executive character should 
continue to be so constituted as to ensure its constant 
I and uninterrupted power to fulfil the constitutional 
/ obligations that it owes to His Majesty’s Government 
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and to the Imperial Parliament. Changes were also 
introduced in the functions of the Council. For thirty 
years, between 1861 and 1892, the Councils had no 
other function than that of legislation. The Act of 
1892 gave members power to discuss the Budget, 
but not to move resolutions about it or to divide the! 
Council, while Lord Morley’s Act empowered the | 
Councils to discuss the Budget at length before it was 
finally settled, to propose resolutions on it, and to 
divide the House upon them. Resolutions could be j 
proposed and divisions could be taken not only on i 
the Budget but on all matters of general public 
importance. The resolutions were, however, only 
recommendations of the Executive. On certain matters, , 
such as those affecting the Native States, no resolutions / ^ 
could be moved. Any resolution might be disallowed 
by the Governor-General if it was inconsistent with \ 
the public interest. Members were also allowed to ask 1 
supplementary questions. 

The Morley-Minto Reforms frankly abandoned the 
old conception of the Council as a mere legislative 
committee of the Government. They did much to 
make it serve the purpose of an inquest into the doings 
of Government by conceding the very important right 
of discussing administrative matters and cross-examin- \ 
ing Government on its replies to the questions. Lord 
Morley publicly disclaimed that it was directly or • 
y ; indirectly intended to introduce the Parliamentary 
| System into India. The Morley-Minto Reforms failed 
owing to various reasons. Some of the antecedent 
conditions of success were absent. The defects of the 
electoral system prevented a healthy growth of parties. I 
The official bloc often rendered the opinion of the 
non-officials ineffective. Lastly, the reforms did not 
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satisfy the political aspirations of the people. In the 
words of the Montagu-Chelmsford Report: “The 
Morley-Minto Reforms, in our view, are the final 
outcome of the old conception which made the Govern- 
ment of India a benevolent despotism, tempered by a 
remote and occasionally vigilant democracy which 
might as it thought fit for purposes of enlightenment 
| consult the wishes of its subjects.” 


Pre-Federation 


The Act of 1919 introduced a 



Central Legislature bicameral system of legislature at 

the Centre. As the Legislature was enlarged both in 

its composition and in the sphere of its functions, it 

was apprehended that it might use its powers rashly 

and hastily, so a Second Chamber was established. 

The original proposal of the Montagu-Chelmsford 

Report was to establish a Second Chamber containing 

a majority of nominated members with a view to 

enabling the Government to pass legislation. But 

the Joint Select Committee rejected that proposal 

and recommended the establishment of a true Second 

Chamber. That recommendation was adopted. The 

Central Legislature consists of the Governor-General 

and two Chambers, namely, the Council of State 

and the Legislative Assembly. In each of these ar 

Chambers the^pajority of members are elected. 

The Council of ^tate : The Council of State consists of 
Its Composition sixty members of whom thirty- 

four are elected and twenty-six nominated. Of the 
nominated, not more than twenty are officials. The 
electorate of the Council of State is so framed as to 
give it a character distinct from that of the Legislative 
Assembly. Its franchise is extremely restricted. Voters f 
have to possess high property qualifications. Previous j 
experience in a Central or Provincial Legislature,! 
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service in the chair of a Municipal Council, member- 
ship of the University Senate, and similar tests of 
personal standing qualify persons for a vote at its 
election. The electors are grouped into communal 
constituencies. Women are not entitled to vote at 
its election or to offer themselves for election. This 
disability may be removed by a resolution of the 
Council. Its President is appointed by the Governor - \ 
General from amongst its members. It continues for! 
five years unless previously dissolved. 

The Legislative The Legislative Assembly consists of 
Assembly: Its 145 members, 105 of whom are 

Composition elected, whilst twenty-six are official .;. 

members and fourteen are nominated non-officials. 
Amongst the nominated non-officials are included the 
sole representative of the depressed classes, the sole 
representative of the Indian Christians, and the sole 
representative of the Anglo-Indian Community. The 
twenty-six officials include most of the members of 
the Governor-General’s Council and the members of 
the Central and Provincial Secretariats. For the first 
four years of its existence, the President was appointed 
by the Governor-General, but thereafter he has been 
elected the members from amongst them and 
approval by the Governor-General. The elected 
membecer&re distributed amongst the Provinces having 
regard to their importance. The franchise is on the 
same lines as for the Provincial Councils, but with 
somewhat higher electoral qualifications. Muslims 
have secured separate representation by the formation 
of Muhammadan constituencies. Apart from the 
general constituencies, Muhammadan, non-Muhamma- 
dan, and European seats, there are certain special 
constituencies for landowners and for Indian commerce. 
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Privileges of Subject to the rules and standing orders, 
Members freedom of speech is assured to the 

members in both Chambers. No person is liable to 
any proceedings in any Court by reason of his speech 
or vote in either Chamber, or by reason of anything 
contained in any official report of proceedings of either 
Chamber. 

Legislative \The Indian Legislature has power to 
Powers |make laws for the whole of India. No 
Bill becomes law unless it is passed by both Houses 
and receives the assent of the Governor-General. A 


Legislative 

Powers 


Bill may, except in the case of a Finance Bill, originate 
II in either Chamber. The Indian Legislature is a non- 
|| sovereign law-making body. It is not a constituent 
Assembly. The power of amendment of the Constitu- 
tion is with the British Parliament, and this fact is 
stated clearly in the Preamble to the Act of 191fy 
The Legislature has to obey the provisions of the 
Government of India Act, which it cannot alter. 


There is also a clear distinction between the laws 


which the Indian Legislature can make and the laws 
which it cannot make. Not only this, but there are 

( definite restrictions or limitations on the legislative 
competence of the Indian Legislature. It is provided 
that the Indian Legislature has no power, unless 
expressly authorized by Parliament, to make any 
law repealing or affecting any Act of Parliament, any 
Act of Parliament enabling the Secretary of State to 
raise moneys in the United Kingdom for the Govern- 
ment of India, or any law affecting the authority of 
Parliament, or any part of the unwritten laws of the 
Constitution of Great Britain and Ireland whereon 
may depend the allegiance of any person to the Crown. 
It has no power without the previous approval of the 
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Secretary of State to make any laws empowering any 
Court other than a High Court to sentence to the 
punishment of death any of His Majesty’s subjects 
born in Europe or the children of such subjects, or 
abolishing any High Court. It is further provided 
that no Bill on the following matters can be introduced 
in the Indian Legislature without the previous sanction 
of the Governor-General: (1) the public debt or public 
revenues of India or the imposition of any charge on 
the revenues of India; (2) the religion or religious 
rites and usages of any class of British subjects in 
India; (3) the discipline or maintenance of any part 
of His Majesty’s military, naval or air forces ; (4) the 
relations of the Government with foreign Princes ; or 
any measure regulating any Provincial subject or 
repealing or amending any Act of the local Legislature 
or repealing or amending any Act or Ordinance made 
by the Governor-General. These are specific restric- 
tions, either absolute or conditional, on the legislative 
competence of the Indian Legislature. In addition to 
these, the Governor-General has the right of veto, 
reservation, and disallowance. The High Courts in 
British India and the Privy Council can pronounce 
upon the validity and propriety or otherwise of the 
laws passed by the Indian Legislature and may declare 
them to be ultra vires or void. Thus all the traits of 


a non-sovereign law-making body or subordinate 
legislature are present in the Indian Legislature. 

The members of the Legislature have the right of 
asking questions and also supplementary questions 
on matters of public importance. They may also 
move resolutions on all matters which are within the 
sphere of the Legislature, subject to their being dis- 
allowed by the Governor -General. They may also 
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move motions for adjournment whenever they want 
to discuss a definite matter of urgent public importance, 
or to draw the attention of the Government to any 
event of recent occurrence, or to express their feelings 
1 on an issue which may have recently arisen. Special 
procedure is laid down for the exercise of this right. 
Financial The Annual Statement of the estimated 
Powers Revenue and Expenditure of the Govern- 
ment of India is presented simultaneously in both 
Chambers, and discussion of the main principles is 
allowed in both of them. 

The expenditure of the Government of India is 
| divided into votable and non-votable items. The non- 
votable items are not to be voted by the Legislature. 
They comprise interest and sinking fund charges on 
loans, expenditure prescribed by law, salaries and 
pensions of the officials appointed by the Secretary 
of State in Council, Chief Commissioners and Judicial 
Commissioners, members of the superior services, and 
expenditure classified as Ecclesiastical, Political and 
Defence. Thus the whole of this expenditure, which 
\ absorbs more than 75 per cent of the total expenditure, 
is excluded from the vote of the Legislative Assembly. 
It has become usual for the Governor-General to give 
directions which enable Army expenditure as a whole 
^to be discussed by the Legislative Assembly, though 
no vote on it can be taken. 

As regards the votable expenditure, the demands 
for grants are submitted to the Assembly alone. The 
Council of State has no power to vote the demands 
for grants. The Government alone can propose an 
item of expenditure or its increase, or any addition 
to or increase in taxation. The Finance Bill, which 
deals with taxation, comes before both Houses, which 
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have equal powers in dealing with it. Only the 
Assembly, however, as already stated, can grant or 
withhold supply. If the Legislative Assembly declines 
to vote the demand put before it, the Governor-General 
in Council is empowered to declare that he is satisfied 
that the demand which has been refused is essential 
to the discharge of his responsibilities, and in that 
case he is empowered to restore the rejected demand 
for grants in the exercise of this power of restoration. 

To ensure general supervision over the finances of 
the Government of India, a Committee of the Members 
of the Legislative Assembly, called the Standing 
Finance Committee, is appointed every year. The 
Finance Member is its Chairman, with a casting vote. 
It examines all the estimates of the proposed new 
votable expenditure and offers criticism, suggests 
retrenchment and economy, and finally settles the 
items of expenditure. 

Another committee, called the Public Accounts 
Committee, is also appointed at the commencement 
of each financial year to deal with audit and appro- 
priation of accounts of the Governor-General in Council. 
It consists of not more than twelve members, of whom 
not less than two-thirds are elected members of the 
Assembly. The Finance Member is the Chairman 
and he has a casting vote. It examines the expendi- 
ture actually incurred by the Government during the 
closing year and has to scrutinize it and satisfy itself 
that the expenditure granted by the Legislature was 
spent for the purposes and on the heads for which 
it was granted. It brings to the notice of the Legis- 
lature all irregularities in the procedure of expenditure. 

ts work is in the nature of a post-mortem examination 
of the expenditure. 
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The Auditor-General is appointed by the Secretary 
of State in Council and holds office during His Majesty's 
pleasure. He is an independent person. His salary 
and tenure are fixed by the Secretary of State in 
Council. He audits the expenditure of the Government 
of India, and submits his report every year. 

Power of In the event of the failure of either 

Certification Chamber of the Legislature to pass a 

Bill whose passage is essential, the Governor-General 
\ may secure its enactment by certifying that the Bill 
| is essential for the safety, tranquillity or interest of 
British India or any part thereof. He can do this 
in the exercise of his powers of certification. When 
he certifies it, the Act has to be placed before both 
Houses of Parliament, and it has no effect until it 
, lias subsequently received His Majesty’s assent. But 
where, in the opinion of the Governor-General, a state 
of emergency exists which justifies such action, the 
Governor-General may direct that the Act which he 
has certified shall come into operation forthwith. It 
may be disallowed by His Majesty in Council. 


Power of Issuing In cases of emergency, the Governor- 
Ordinances General may, without consulting the 

Legislature, issue Ordinances which have the force of 
law for six months. 

Relation between Three methods are provided for 
the two Houses avoiding or composing differences 

between the two Chambers. They are Joint Com- 
mittees, Joint Conferences, and Joint Sittings. The 
first method requires a formal resolution in each 
Chamber, and each nominates an equal number of 


members. The second means is to be used when a 


difference of opinion has arisen. A Joint Conference, 
consisting of an equal number of members of each 
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Chamber, is held, but no decision is taken. Its result 
would be looked for in the subsequent proceedings of 
the Chamber. Thirdly, where the originating and the 
revising Chamber has failed to reach an agreement 
within six months of the passing of the Bill, the 
Governor-General in his discretion may convene a 
joint sitting of both Houses, at which those present 
deliberate and vote upon a Bill in the shape given 
to it by the originating House. The decision that is 
taken is deemed to be the decision of both Chambers. 

The Legislature does not control the Executive. V. 
For all practical purposes, the function of the Legis- 
lature is confined to law-making and to the elucidation 
of information on public questions. The Executive 
is not responsible to the Legislature, and more often 
than not is non-responsive. It is true that at times 
the Legislature has exercised an influence on the 
actions and policies of the Executive. 


I 




n 


2. The Federal Legislature 




General 


The Federal Legislature is bicameral. This 
is not an innovation, but merely a con- 
tinuation of the svstem established under the Act 

4 / 

of 1919. The necessity of a bicameral system of legis- 
lature in a Federation is admitted both on historical 
and on theoretical grounds. 

The Federal Legislature consists of the King, repre- 
sented by the Governor-General, and two Chambers 
styled the Council of State and the House of Assembly 
or the Federal Assembly. 

The Council of State is a permanent body, not subject 
to dissolution. Its members are elected for nine years, 
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oAe third of them retiring every third year. The 
j Assembly, unless sooner dissolved, has a maximum 
duration of five years. 1 

Both Chambers must meet at least once every 
year. The Governor-General may, in his discretion, 
summon either Chamber or both to meet at such^ 
times and places as he thinks fit, prorogue the Chambers, 
and dissolve the Federal Assembly. 2 He may in his 
discretion address either Chamber or both, and for 
that purpose require the attendance of members ; 
and send messages to either Chamber on Bills pending 
in the Legislature or other matters. A Chamber to 
whom any message is so sent shall with all convenient 
despatch consider any matter which it is required 
by the message to take into consideration. 3 

Every Minister, every Counsellor, and the Advocate- 
General has the right to speak in, and otherwise to 
take part in the proceedings of, either Chamber, any 
joint sitting of the Chambers, and any committee of 
the Legislature of which he may be named a member, 
vXbut is not entitled to vote. He enjoys all the rights 
and privileges of the members of the Legislature except 
the right of voting. 4 He may raise a point of order. 

The Council of State chooses a President and Deputy 
President from its members. The President or Deputy 
^ President vacates his office if he ceases to be a member 
of the Council, and may at any time resign his office 
by writing under his hand addresssd to the Governor- 
General. He may be removed from his office only by 
a vote of the majority of all members passed on 
fourteen days’ notice. Wliile the office of the President 
is vacant, the Deputy President will perform his 
duties. If the office of the Deputy President is also 


1 S. 18 


2 S. 19 


3 S. 20 


4 S.21 
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^ vacant, such member of the Council as the Governor - 

^ General may in his discretion appoint will perform 

^ his duties. If the President and also the Deputy 

j President are absent from any sitting of the Council, 

v such person as may be determined by the rules of 

; ^procedure of the Council shall act as President. The 

^approval of the Governor-General is not necessary to 

the choice of the President or Deputy President. 

^The six nominated members of the Council of State 

may not be excluded from the choice of the President. 

u ^ The salaries of the President and the Deputy President 

—4 & are by Act of the Federal Legislature, and until 

V l ^ they are so fixed, they are to be determined by the 

C X. Governor-General aided and advised by his Ministers. 

V The Federal Assembly chooses the Speaker and the 

Ci deputy Speaker from its own members, and all the 

^ provisions already considered with regard to the 

$ ^ President and Deputy President of the Council of 

v v State are applicable to them. As regards the Council 

^of State, which is a permanent body, the President 

\y holds office during the tenure of his membership of 

tythe Council, whereas when the Assembly is dissolved 

the Speaker does not vacate his office until immediately 

< before the first meeting of the new Assembly after the 
j dissolution. 1 

All questions at the sittings or joint sittings of the 
Chambers are determined by a majority of votes of 
members present and voting, other than the President 
or Speaker or person acting as such. The President 
or the Presiding Officer shall not vote in the first 
instance, and has only a casting vote in the case of 
an equality of votes. Either Chamber has power to 
act, notwithstanding any vacancy in its membership. 

X S. 22. 
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Proceedings in the Legislature are valid even if it is 
discovered later on that some unqualified person has 
sat and voted, or has otherwise taken part in the 
proceedings. No quorum is fixed for either Chamber, 
but it is made the duty of the President or Speaker 
or the presiding officer to adjourn or suspend a sitting 
of the Chamber if less than one-sixth of the members 
are present . 1 This indirectly prescribes the quorum, 
namely, one-sixth of the total number of members 
of the Chamber. This is to secure the minimum 
representation of various interests. Surprisingly enough, 
no provision is made as to the legal consequences in 
the event of the presiding officers not acting according 
to this direction. 


Or- 


,vr 3. Constitution of the Federal Legislature 

\ 

The Council The Council of State consists of 156 
of State representatives of British India and not 
more than 104 representatives of the Indian States. 
The number of the representatives of the States 
depends upon the number of States acceding to the 
Federation. So long as one-tenth of the possible seats 
are vacant, the members appointed to fill the seats 
may appoint persons up to half the number of seats 
unfilled, but this power shall not last for more than 
twenty years from the establishment of the Federa- 
tion. 2 It is hoped that within twenty years all the 
States would accede to the Federation. 

In most Federations, the Upper House secures the 
representation of the federating units mostly on a 
footing of equality, irrespective of their size and their 
population, Lest the smaller States should be swamped 


1 s. 23. 


2 S. 18 and Sch. 1. 
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by the larger States, one of the objects of a Federal 
union is to preserve the identify of the federating 
units, and this is achieved by preserving their equality 
as regards status, and by securing their representation 
in the Upper Chamber on a footing of equality. The 
election for the Upper Chamber is by the State Legis- 
latures, and not directly by the people. In other 
avncda, the Upper Chamber represents the Legislatures 
of the federating units. This precedent is not followed 
in the Indian Federation. The representatives of 
British India are to be directly elected by the people 
on a communal basis, with the exception of six to be 
nominated by the Governor-General so as to secure 


the due representation of the scheduled castes, women, 
and minority communities. The number of seats is 
divided amongst the various communities and interests. 
There are seventy -five general seats , 1 including six for 
the scheduled castes, four in the Punjab for Sikhs, 
forty -nine for Muham madans^and six for women. ' 
There are seven seafs~foF Europeans, two for Indian 
Christians, and one for Anglo-Indians. Representatives 
for these seats are to be elected directly by the res- 
pective communities to which they are allotted. The 
seats for Europeans, Indian Christians, and Anglo- 
Indians are to be filled indirectly by members of 
Electoral Colleges composed of persons belonging to 
these communities who are members of the Chamber 
or Chambers of the Provincial Legislatures. This 
distribution is on a communal basis. Territorially, 
the seats are allotted to the Governors’ Provinces 
at the rate of twenty each for Madras, Bengal and 
the United Provinces, sixteen each for Bombay, the 

representation of small communities like Parsis and Jains. ^ 



162 THE NEW CONSTITUTION OF INDIA 

Punjab, and Bihar, eight for the Central Provinces 
and Berar, five each for the four smaller Provinces, 
and one each for Delhi, Ajmere-Merwara, Coorg, and 
British Baluchistan. The qualifications for the electors 
are very high and are on the same fines as those 
prescribed for the electors of the old Council of State. 
It is true that the franchise is widened to some extent 
so as to secure 1,000,000 voters. The representatives 

1 | of British India in the Upper House are thus the 
representatives of vested interests elected on a com- 
(munal basis. ^ 

The seats allotted to the States are distributed 
amongst them, having regard to their dynastic status, 
A salutes, importance, population, etc. There are 600 
States in India, and it was very difficult to allocate 104 
seats amongst them. On various considerations, they 
are allocated in the manner set forth in Schedule I, 
(Appendix B). Hyderabad is given five seats ; Mysore, 
Kashmir, Gwalior, and Baroda three each. The smaller 
States are given fewer seats, while the very small States 
are grouped and their Rulers are to choose jointly 
in rotation a representative for the Upper House. 
The rules of their election are very complicated. The 
State representatives are appointed by the Rulers, 
and though they are appointed for definite periods of 
time, the power of resignation could no doubt be 
insisted on by any Ruler who desired to change his 
nominee. They may resign before their period is 
over. 

Thus the members of the Council of State are of 
two kinds : members who represent limited electorates 
and members who represent the views of the Princes. 
The maximum period for which a person may be a 
member has been limited to nine years. In order to 
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secure the automatic renewal of at least a portion of 
the House periodically, it is provided that a third 
of the House shall retire at the end of the first three 
years, another third at the end of six years, and the 
last third at the end of nine years, such determination 
to be made in the case of British India representatives 
by the casting of lots immediately the House begins 
to function. Thus at the end of the first three years 
a third of the House, as predetermined, will retire 
and make way for an equal number of new members 
who will remain members for nine years unless dis- 
qualified during that period. The effect of this arrange- 
ment, as already noted, is to replace triennially at 
least a third of the House. 


Composition of the The Federal Assembly consists of 
Federal Assembly 2 50 representatives of British India, 

and not more than 125 representatives of the Indian 

States . 1 The number of State representatives depends 

upon the number of States which have acceded to 

the Federation, as in the case of the Council of 
State. 


In all other Federations, the Lower House secures 
the representation of the Federal State, which is the 
embodiment of national unity. It is directly elected 
by the citizens of the Federal State— the citizens of 
the federating units acting as citizens of the Federa- 
tion. Thus the citizens take a direct part in the 
federal Government. There is a direct and organic 
contact between the citizens and the Federal Govern- 
ment. If. -the Upper House is meant to secure the 
equal status of the federating units, the Lower House 
is meant to secure the oneness or unity of the Federal 
a e. ie Upper House preserves the sentiment 
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prevalent at the time of the formation of the Federa- 
tion, while the Lower House secures the operation of 
the centripetal forces for cementing the union. The 
election is direct. This precedent is not followed in 
the Indian Federation. The White Paper proposed 
direct election for the Federal Assembly. The Govern- 
ment of India and public opinion in India also favoured 
it, but the Joint Select Committee negatived the 
proposal and recommended indirect election for the 
Legislative Assembly. The question was greatly 
debated. There were cogent reasons for continuing 
the system of direct election for the Lower House. 
India has been familiar with it for the last fifteen 
years, and it had worked on the whole reasonably 
well. It is universally prevalent in all Federations, 
and it is essential to achieve the object for which a 
Federation is formed. Direct election is the only 
device to establish direct and organic contact between 
citizens of the federating States and the Federal 
Government. The reasons given in favour of indirect 
election are that the constituencies in India, w r ith the 
widening of the franchise, are so unwieldy and un- 
manageable as to prevent that close and intimate 
contact of the representative and his constituency 
which is the very essence of representative govern- 
ment. It was also urged that if direct election were 
introduced and found unsuccessful, it would be diffi- 
cult to give it up and to introduce indirect election, 
whereas it would be easier to go from indirect election 
to direct election. It was also argued that ordinary 
citizens would not be interested in Federal subjects, 
which are far removed from their immediate con- 
sideration, and that indirect election will secure 
effective representation from those who are concerned 
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with Federal matters. All these arguments led Parlia- 
ment to adopt the method of indirect election for the 
Lower House. Hence the Hindu, Muhammadan, and 
Sikh seats are to be filled by the representatives of 
those communities in the Provincial Assemblies, 
voting separately for the prescribed number of com- 
munal seats. Within the Hindu group — general seats 
— special arrangements are made for the scheduled 
castes with the object of maintaining the solidarity 
of the Hindu community and at the same time securing 
adequate representation for these castes. For scheduled 
castes, the persons selected as eligible candidates at 
the primary election for the Provincial Assemblies 
choose four times the number of vacant seats then 
voted on by the general electorate. The election is 
on the principle of proportional representation by 
means of the single transferable vote. The European, 
Anglo-Indian, and Indian-Cliristian members are to 
be chosen by similar voting in electoral colleges made 
up of the members of each of these communities in 
the Assembly. The seats reserved for women are to 
be filled by the women members of the Provincial 
Assemblies. The persons to fill the seats for com- 
merce and industry are to be chosen by Chambers 
of Commerce and like bodies, those for landholders 
by landholders, and representatives of labour by 
labour organizations. There are four non-Provincial 
seats to be filled in accordance with the votes of Feder- 
ated Chambers of Commerce, Associated Chambers of 
Commerce, commercial bodies in Northern India, and 
labour organizations respectively. The actual distribu- 
tmn of the seats is given in the Table in Appendix D. 

Ihe State seats are distributed amongst States 
according to their population and other considerations. 
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Hyderabad with a population of 14,436,148 has 
sixteen seats, Mysore with a population of 6,557,302 
has seven seats, and the other States have fewer 
seats according to their population. 

Thus the constitution of the Federal Legislature 
differs from the constitution of other Federal Legis- 
latures. In all other Federations, the basis and principle 
has been that the Lower House, being the more 
important House, should represent the nation by 
territorial constituencies, and that the other House 
should represent th6 Union in order that both national 
Yj feeling and provincial feeling may be adequately 
/represented and linked together at the Centre. There 
/ is no exception to that principle except in the case 
of Canada, where the Upper House is wholly nominated. 
But in no case does any of these Federations employ 
the method of indirect election to the Lower House. 
Its adoption for the Lower House is the weakest 
point of the Indian Federal polity. There is some 
danger that it may facilitate corruption, and that 
under this system the Central Legislature — both 
Houses — will be the creature of the Provinces. It 
will be elected by Provincial cliques which will send 
their delegates to the Centre with a predominantly 
Provincial outlook, and possibly with an insufficient 
sense of responsibility -for Central subjects. The 
Provincial outlook will tend to impair the political 
and constitutional unity of India by making the 
Central Legislature in a great degree subordinate to 
Provincial tendencies. It renders the power of dis- 
solution useless. Another criticism is that if the 
Constitution is going to succeed, it can succeed only ' 
to the extent to which it is able to create a healthy 
and vigorous national sentiment. Admittedly that 
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sentiment does not exist to any great degree. It is 
still necessary to unite the States and the Provinces 
and to lessen communal difficulties. Moreover, the 
Constitution can only succeed if more and more people 
in India think of Indian problems in terms of India 
and not only in terms of Provinces. The only way 
in which this can be brought about is by forcing the 
electors to consider Indian problems and cast their 
votes on them. Instead of this, under indirect elec- 
tion, the electors will be asked to cast their votes 
on Provincial matters and will not be called upon to 
exercise direct responsibility, and therefore will not 
feel a direct and personal tie with the Central Govern- 
ment. This is a very serious impediment in the way 
of promoting national patriotism and unity. The 
States and the Provinces, Muhammadans and Hindus, 
must develop a national outlook if India is to make 
progress, but the system of indirect election will 

prevent any such development. There is substantial 
force in this criticism . 1 


1 The case against indirect election is aptly stated by Sir Herber 
Samuel: “Of course, every system of election, in India or else 
whore has its disadvantages, whether it is direct or indirect anc 
systems of no election at all have their disadvantages as ’well 
vv hen you are dealing with a country in which 350,000,000 peoph 
have to bo represented in one Parliament, the difficulties, of course 

but tbe <l uesfcion is > what is the alternative : 
Admitted that there are these difficulties, ought we to endeavoui 

to overcome them or ought we to adopt an alternative such as 

f thl 8geS l ln th r G ? iU ’ Does tho Committee realise that each 
of these members of the Central Assembly is going to be choser 

by a group of from five to eight individual! ? 8 Five to eight 

m e nt' foiT A 11° India! “ * 'TV™ t0 Ch °° SO the Memb ers of Parfia- 

^f in the A S V ; ' * r UC u a system 88 this has been unheard- 
ol in tho whole history of the world. Talk again about contact 

in thk ^e 6 ^ * onst + ituent ? being close? The contact 

Legislature will hi lnt,mate > and member of the Indian 

fivf“ tt T n b i b ° m ° ve a ste P without his consulting hi* 
no or six patrons who are grouped in one of the Provincial Lefisln 

tures to whom he owes his seat ... The Governor G^neral^a, 
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Federal Election to the Federal Assembly is in- 
Franchise direct, through the Provincial Legislatures, 
hence no question of franchise for it can arise. 

Election to the Council of State is direct, and a 
special franchise is provided for it. It is to be based 
on the franchise for the existing Council of State, 
broadening it so as to give the vote to about 100,000 

at times find himself faced with a difficult Assembly. There may be 
divisions of opinion, and crucial questions may arise. Here in 
this country, a Parliament can be dissolved and that is a great 
safeguard. It gives a certain amount of control — necessary control 
— in regard to those who are popularly elected. That is the great 
difference between our Constitution and that of France, and in 
our view it is the superiority of the British Constitution that there 
is the power of dissolution in time of crisis. That power will still 
exist in the Governor-General of India, but what use will a dis- 
solution be to him? Each member goes back to the five or six 
people who elected him, and, of course, there will be no change 
and they will send him back. Dissolution will be perfectly futile, 
and members will not have to go back to great constituencies and 
face the troubles and perils of a new election. They will go back 

t o the room where they were elected, and they will be sent back 
gain, and the power of dissolution will be a useless weapon in 
he hands of the Governor- General of the day. . . . Sir Tej 
Bahadur Sapru wrote: ‘this system will tend to make the Central 
Legislature a pale reflection of the majority of the Provincial 
Legislatures.’ I feel deeply that in mrfJEing this decision we shall 
be committing a grave error, not only for all tjie practical reasons 
I have given, but also because it affects mo9t closely the whole 
psychology of the question. The imponderables are the most 
important elements in this great issue. The .Indians want their 
country to be one unit. They want their country to be visibly 
one great nation. The main achievement of Britishf^Wile during 
the last two centuries has been that for tjie first time ifc has created 
a united India in some degree. That is an unchallengeable achieve- 
ment of the British connection, which is welcomed- by Indians of 
all shades of opinion . . . they want an Assembly which will 

represent India as such. This is not a measure which will secure 
the representation as such, a united, a single India, a great Nation 
standing visibly one and indivisible in the face of the whole world. 
It will be merely a collection of representatives of ten or twelve 
different Provinces. That is what the Indians do not desire, and 
that is the chief and underlying reason why the Central Legislature 
should be directly created by an AU-India electorate and should 
be chosen on All-India issues. . . . Should we endure such a 
Parliament in this country? Would any European country endure 
it?” ( Parliamentary Debates , March 6, 1935.) / 

/ 
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persons. This franchise is, among other things, based 
on very high property qualifications or very high 
assessment for income tax. 

Provision as to Every member of either Chamber has 
Members of the to take an oath or affirmation in lieu 

Legislature ± 1 p • . i ^ 

tnereot, in the prescribed form, before 

taking his seat. A British subject swears to be faithful 

and to bear true allegiance to His Majesty the King- 

Emperor of India, and to discharge faithfully his 

duty as a member. A Ruler of a State does so in his 

capacity as a member of the Chamber. A subject 

of the Ruler of an Indian State swears similarly, 

except for the oath of his allegiance, which he owes 

to his Ruler . 1 No person can be a member of both 

Chambers. Rules made by the Governor-General in 

his individual judgment provide for the vacation by 

a person who is chosen a member of both Chambers 

of his seat in one Chamber or the other. The seat of 

a member of either Chamber who becomes subject 

to any of the disqualifications mentioned in the Act, 

or who by writing under his hand addressed to the 

Governor-General resigns his seat, becomes vacant. 

Either Chamber may declare vacant the seat of any 

member who absents himself from all meetings for 

sixty days without the permission of the Chamber. 

In computing the period of sixty days, no account 

shall be taken of any period during which the Chamber 

is prorogued, or is adjourned for more than four 
consecutive days . 2 

A person is disqualified for being chosen as, and for 
being, a member of either Chamber: (a) if he holds 
any office of profit under the Crown, not being 
ministerial office or membership of service of the 

1 S. 24. 


2 S. 25. 
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Crown retained while serving in a State ; (6) if he is 
of unsound mind and stands so declared by a 
competent court ; (c) if he is an undischarged insolvent ; 
(d) if he has been convicted of offences in connection 
with elections declared by Order in Council or by a 
Federal Act to disqualify for membership of the 
Legislature, unless such period has elapsed as may 
be specified in that behalf by the provisions of that 
Order or Act ; ( e ) if he has been convicted of any 
other offence by a Court in British India or a Federated 
State and sentenced to transportation or to imprison- 
ment for not less than two years, unless a period of 
five years, or such less period as the Governor-General, 
acting in his discretion, may allow in any particular 
case, has elapsed since his release ; (/) if he as a candidate 
for the Federal or Provincial Legislature, or as an 
election agent of any candidate, has failed to lodge a 
return of election expenses within the time and in 
the manner required by Order in Council made under 
this Act or any Act of the Federal or Provincial 
Legislature, unless 4ive years have elapsed from the 
date by which the return ought to have been lodged 
or the Governor-General, acting in his discretion, has 
removed the disqualification. This disqualification 
does not take effect until the expiration of one month 
from the date by which the return ought to have been 
lodged, or any longer period allowed by the Governor- 
General in his discretion. No person is capable of 
being chosen a member of either Chamber while he is 
serving a sentence of transportation or imprisonment 
for a criminal offence. Where a person by virtue of 
a conviction or a conviction and a sentence becomes 
disqualified under (d) or (e) and is at the date of the 
disqualification a member of the Legislature, his seat 



THE FEDERAL LEGISLATURE 171 

does not become vacant by reason of the disqualifica- 
tion until three months have elapsed from the date 
thereof, or if within those three months an appeal or 
petition for revision is filed, until that appeal or peti- 
tion is disposed of, but during that period he shall 
not vote. 1 

If a person sits or votes in either Chamber when he 
is not qualified or is disqualified for membership 
thereof, or when he is prohibited from doing so, under 
subsection 3 of Section 26, he is liable in respect of 
each day on which he so sits or votes to a penalty of 
five-hundred rupees to be recovered as a debt due 
to the Federation. 2 

Privileges The members of the Legislature are given 
of Members certain privileges. They are not absolute 
privileges, but limited. The members are assured 
freedom of speech in the Legislature, subject to the ^ , 
provisions of the Act and to the rules and standing 
orders regulating the procedure of the Legislature. 

No member of the Legislature is liable to any pro- 
ceedings in any Court in respect of any thing said or 
any vote given by him in the Legislature or any 
committee thereof, and no person shall be so liable in 
respect of the publication by, or under the authority * 
of, either Chamber of the Legislature of any report, 
paper, votes or proceedings. Freedom of speech, of ^ 
course, does not include the right to publish a speech 
which is libellous, apart from publication ordered by 
either Chamber. Other privileges of members will be 
such as may be defined by Act of the Legislature, and 
until so defined shall be the same as were enjoyed by 
the pre-Federation Legislature. No Act may confer, or 
empower the legislature to confer, on either Chamber 

1 s. 26 . 


2 S. 27. 
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or both Chambers sitting together, or on any committee 
or officer of the Legislature, the status of a Court, or 
any disciplinary powers other than a power to remove 
or exclude persons infringing the rules or standing 
orders, or otherwise behaving in a disorderly manner. 
; The Legislature, unlike the British Parliament, has no 
! power to punish or convict a person for an offence 
Y committed within the four corners of the Legislature. 
However, provision may be made by an Act of the 
Federal Legislature to inflict penalties, on conviction 
by a Court, on persons refusing to give evidence or 
produce papers, and the Governor-General in his 
individual judgment is to make rules regulating the 
attendance of persons who are or have been Civil 
Servants, and safeguarding confidential matters from 
disclosure. All these provisions apply to those persons 
who have the right to speak in, or otherwise take part 
in the proceedings of, the Legislature. 1 Members of 
either Chamber are to receive such salaries and 
allowances as may be determined from time to time 
" by Act of the Federal Legislature. Pending action, 



of the former Legislature. 2 

Legislative According to legislative procedure, a 
Procedure Bill, other than a Finance Bill, may 

originate in either Chamber. A Bill shall not be 
deemed to have been passed by both Chambers unless 
it has been agreed to by both, without amendment or 
with such amendments only as are agreed to by both 
Chambers. Prorogation of the Chambers does not 
involve the lapse of a Bill pending in the Legislature. 
The dissolution of the Assembly causes the lapse of 
any Bill passed by it which is pending in the Council 

* S. 28. 2 S. 29. 
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of State, 1 but does not affect a Bill which is pending 
in the Council of State, but has not been passed by 
the Assembly. If the Bill is passed by one Chamber 
and rejected by the other, or if the Chambers have 
finally disagreed as to the amendments, and if it is \ 
not presented for assent within six months after its 
reception by the other Chamber (excluding any period 
of prorogation or adjournment over four days), the 
Governor-General may notify his intention to call a 
joint sitting for the purpose of deliberating and voting 
on the Bill. Generally such action will be taken 
on ministerial advice. If the Bill relates to finance or 
to any matter which affects the discharge of the 
functions for which he is required to act in his dis- 
cretion or his individual judgment, the Governor- 
General, if he is satisfied that there is no reasonable 
prospect of the Bill being presented to him for his 
assent without undue delay, may notify his intention 
to summon a joint sitting even if there has been no 
rejection or final disagreement as to the Bill, and 
even if the period of six months has not elapsed. 
T-liis power is given to the Governor-General to enable 
him to expedite legislation on vital matters. Normally, 
the joint session takes place in the next session of the 
Legislature after the expiration of six months from 
the date of the notification of the intention of the 
Governor-General, but when the Governor-General 
acts in his discretion or in his individual judgment, 
the joint sitting may take place in the same session. 

In these matters, the Governor-General wifi act in 
his discretion. After notification of the intention of 
the Governor-General to summon it, a joint sitting 
is competent notwithstanding that a dissolution of 

1 S. 31 
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the Assembly has intervened since the notification. 
At the joint sitting, questions are determined by a 
majority of the members of both Chambers present 
and voting. A Bill agreed and passed in the joint 
sitting shall be deemed to have been passed by both 
Chambers. At the joint sitting such amendments only 
may be made as are necessary by lapse of time or 
arise out of amendments, if any, proposed by one 
House but rejected by the other. The decision of the 
person presiding as to the amendments which are 
admissible shall be final. The President of the Council 
of State presides &fc* the joint sitting. 1 

When a Bill has been passed by the Chambers, 
it must be presented to the Governor-General for 
his assent. The Governor-General may in his discretion 
assent to it in His Majesty’s name, or withhold his 
assent therefrom, or may reserve it for the signification 
of His Majesty’s pleasure. It is necessary for the 
Governor-General to take action on the presentation 
of the Bill. The Governor-General may in his discretion 
return the Bill to the Chambers with a message for 
reconsideration in whole or in part, or may suggest 
amendments, and the Chambers have to reconsider 
his suggestions without delay. A Bill reserved for the 
signification of His Majesty’s pleasure shall not become 
an Act unless, within twelve months from the day 
on which it was presented to the Governor-General, 
the Governor- General makes known by public notifica- 
tion that His Majesty has assented thereto. If no 
assent is notified, the Bill drops. Any Act assented 
to by the Governor- General, and which has come into 
force, may be disallowed by His Majesty within twelve 
months from the day of the assent, whereupon the 


1 S. 31. 
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Governor-General must forthwith notify the dis- 
allowance, the Act becoming void from the date of 
such notification. The legal effect of such a dis- 
allowance is not stated in the Act, but there is no 
doubt that such disallowance does not invalidate acts 
done or actions taken while the Act was in force. 

The assent to, or disallowance of, a Rill by His Majesty 
is expressed by Order in Council. 1 Having regard to 
modern facilities of communication and consultation, 
it is obvious that the period of twelve months for 
the disallowance of an Act by the Crown is unreason- 
ably long, but it was defended by Sir Samuel Hoare 
as a “piece of constructive conservatism.’ V 

1N The financi al procedure is based upon 
Matters the principle which is the foundation 

of a sound system of public finance, that no proposal 
for the imposition of taxation or for the appropriation 
of public revenues, nor any proposal affecting or 
imposing any charge upon those revenues, can be 
made except on the recommendation of the Exe cuti ve. T> V 
ft can only be made by the Executive. The legislative U ' “ 
procedure in matters of finance differs in India from 
that which exists in the United Kingdom. There is 
in India no Annual Appropriation Act, the proposal 
for the appropriation of revenues which require the 
vote of the Legislature being submitted to the Legis- 
lature in the form only of demands for grants, and a 
resolution of the Legislature approving a demand is 
a sufficient legal warrant for appropriation, v/ 

In every financial year the Governor-General shall 
cause to be laid before both Chambers a statement 
of the estimated receipts and expenditure of the 
Federation, called the “Annual Financial Statement,” 

J S. 32 
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showing the estimates of the sums required to meet 
expenditure charged by the Act on the revenues of 
the Federation, and those required to meet other 
expenditure proposed to be made from the Federal 
revenues separately, distinguishing expenditure on 

and indicating 
the sums, if any, which are included in it solely because 
he has directed their inclusion as necessary for the 
' due discharge of any of his special responsibilities. 1 
( The expenditure charged on the revenues of the 
/Federation is not submitted to the vote of the Legis- 
lature, while the other expenditure is. 2 
I The expenditure charged on the revenues of the 
\ Federation, and therefore exempt from the vote of 
the Legislature, comprises : (a) the salary and allow- 
ances of the Governor-General and other expenditure 
relating to his office for which provision is made by 
Order in Council ; (6) the Federal debt charges, including 
interest, sinking fund charges and redemption charges, 
and the cost of raising loans and the service and 
redemption of debt; (c) the salaries and allowances 
of ministers, counsellors, the Financial Adviser, the 
Advocate-General, Chief Commissioners, and of the 
staff of the Financial Adviser; (d) the salaries, allow- 
ances, and pensions payable to or in respect of judges 
of the Federal Court, and the pensions of High Court 
Judges ; (e) the expenditure on defence, ecclesiastical 
affairs (up to forty- two lacs of rupees exclusive of 
pensions), external affairs in so far as the Governor- 
General is required to act in his discretion, on tribal 
areas, and on the administration of any other territory 
in the direction and control of which he is required 
to act in his discretion; (/) the sums payable to His 

1 S. 33. 2 S. 34(1). 
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Majesty out of Federal revenues in respect of the 
functions of the Crown in its relations with Indian 
States ; (g) grants for the administration of any 
excluded areas in the Provinces ; ( h ) any sums required 
to satisfy any judgment, decree or award of any Court 
or arbitral tribunal; and ( i ) any other expenditure 
charged by this Act on Federal revenues. 1 Whether 
any proposed expenditure falls within the category 
of expenditure “charged on the revenues” of the 
Federation is to be decided by the Governor-General 
in his discretion, and his decision is final. 2 All these 
items of expenditure charged on the revenues of the 
Federation and not subject to the vote of the Legis- 
lature, constitute nearly eighty per cent of the Federal 
expenditure. But either Chamber is at liberty to 
discuss, 3 though not to vote on, any of these “charged” 
or reserved items except those affecting the Governor- 
General and the expenditure in respect of the States. 4 

All other expenditure must be submitted in the 
form of demands fon^gra nts. first to the Federal 
Assembly and thereafter to the Council of State. 
The demands for grants can be recommended, as 
already stated, by the Governor-General only. 5 Private 
members have no power to propose any expenditure 
or an increase in expenditure. Either Chamber has 
power to assent to or to reduce any demand the 
Assembly being first consulted. If the Assembly has 
refused any demand, it shall not be submitted to the 
Council of State unless the Governor-General so 
directs ./H the Assembly has reduced the grant onlv 
the reduced amount shall be submitted to the Council 
of State, unless the Governor-General otherwise 


1 S. 33 (3). 
a S. 33 (4). 


3 S. 34 (1). 

4 S. 33 (3) (a and /). 


5 S. 34 (2). 
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directs. In the case of disagreement on grants, 1 the 
Governor -General summons a joint sitting of both 
Chambers, and the matter is settled by the decision 
of the majority of members present and voting. After 
the voting, the Governor-General authenticates by 
his signature a schedule specifying the grants made 
by the Chambers, the sums charged on the Federal 
revenues by the Act, not exceeding the sums shown 
in the original statement, to which he may add sums 
not exceeding the amount originally demanded when 
the Chambers have refused or reduced a grant which 
he considers necessary to enable him to discharge 
his special responsibilities. The authenticated schedule 
must be laid before both Chambers, but shall not 
be open to discussion or vote therein. This authenti- 
cated schedule constitutes the legal authority for 
expenditure for the year. 2 If in any financial year 
additional expenditure becomes necessary, it is to be 
provided only by a supplementary statement of 
expenditure laid before both Chambers and subject 
to the same procedure as the original statement. 3 

The Legislature thus has no control over 80 per 
cent of the Federal expenditure. It has control over 
20 per cent of it, but even here, if any grant is refused 
by the Legislature, and if in the opinion of the 
Governor -General it affects his special responsibility, 
he can restore it and include it in the schedule. The 
heads of expenditure charged on the revenues of the 
Federation, and thereby exempt from the vote of 
the Legislature, are not identical with or analogous to 
payments which would in the United Kingdom be 
described as Consolidated Fund Charges, and as such 
would not be voted annually by Parliament.^ Any 

1 S. 34 (3). 2 S. 35 (1, 2 and 3). 3 S. 36. 
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comparison with them is both misleading and incorrect. 
These heads in India are much more comprehensive 
and absorb a substantial portion of the expenditure, 
and unlike the Consolidated Fund Charges, they are 
not voted by the Legislature at all either under an 
annual Act or permanent Acts. These items constitute 
permanent appropriations which the Legislature can- 
not touch. Apart from the items of the expenditure 
charged, and the power of the Governor-General to 
restore the items not charged, but which he considers 
essential to his special responsibility, even the salaries 
of the Ministers are not subject to the vote of the 
Legislature and are not to be varied during their 
tenure, once they are fixed. Thus, within the restricted 
field of responsibility, the most effective weapon under 
the British Constitution for making the Ministers 
responsible to the Legislature is rendered ineffective. 

The Legislature cannot take the initiative in the 
case of a Bill imposing or increasing any tax, for 
regulating the borrowing of money or the giving of 
an y guarantee by the Federal Government, or for 
amending the law regarding any financial obligations 
undertaken or to be undertaken by the Federal Govern- 
ment, or charging expenditure on Federal revenues, 
01 increasing the amount of any such expenditure . 1 
Such a Bill must be recommended by the Governor- 
General, and it shall not be introduced in the Council 
of State. However, a Bill or amendment shall not 
be deemed to impose expenditure if it simply imposes 
fines or other pecuniary penalties, or authorizes the 
demand or payment of fees for licences or fees for 
services rendered. No Bill may be passed by either 
Chamber which, if enacted, would involve expenditure 

1 S. 37. 
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from the Federal revenues without the Governor- 
General’s recommendations. ( Thus the initiative in 
financial matters rests with the Executive. This is 
in conformity with the constitutional practice in 
Britain and the Dominions. In financial matters, both 
the Chambers are given co-ordinate and co-equal 
powers, 1 except that financial Bills cannot first be 
introduced in the Council of State. Apart from other 
objections, and solely on the ground of the nature of 
the composition of the Council of State, it is felt that 
its financial powers ought not to have been either 
co-ordinate or co-equal with those of the Assembly. 

Procedure As in the Legislatures of other countries 
Generally each Chamber of the Federal Legislature 

has the right to make rules for regulating its pro- 
cedure and the conduct of its business. It is, however, 
provided that the Governor -General, after consulta- 
tion with the President or the Speaker, as the case 
may be, shall in his discretion make rules regulating 
the procedure in matters affecting his functions when 
acting in his discretion or in his individual judgment ; 
for securing the timely completion of financial business ; 
prohibiting the discussion of, or the asking of ques- 
tions on, any matter connected with an Indian State 
outside the Federal sphere, unless he considers that 
the matter affects Federal interests or a British 
subject, and has consented to its discussion or to a 
question being asked thereon; prohibiting, save with 
his permission, discussion or questions on (i) the 
relations of the Crown or the Governor-General and 
any foreign State or Prince; ( ii ) matters (except in 
relation to estimates of expenditure) connected with 
the tribal areas or any excluded area ; (Hi) action 

1 S. 34. 
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taken by him in his discretion in relation to provincial 
affairs; and ( iv ) the personal conduct of the Ruler 
of any Indian State or a member of the ruling family 
thereof. In the case of inconsistency between the rules 
made by the Legislature and those made by the 
Governor-General, the latter shall prevail. ^ The 
Governor-General, after consulting the President of 
the Council and the Speaker of the Assembly, also 
makes similar rules as to the procedure in joint 
sittings and communications between the two Chambers 
containing therein provisions for the purpose stated 
above as he in his discretion may think fit. The 
President of the Council of State presides at the joint 
sitting of the two Chambers, and in his absence any 
person entitled under the rules to do so. Until these 
rules are made, the rules of procedure and the standing 
orders of the pre -Federation Indian Legislature shall 
be in force, with such modifications and adaptations 
as may be made by the Governor-General in his 
discretion. All proceedings in the Federal Legislature 
shall be conducted in the English language, but the 
rules of procedure of each Chamber and those with 
respect to joint sittings must permit persons un- 
acquainted, or not sufficiently acquainted, with the 
English language to use another language . 1 

Apart from these powers of making rules for specified 
purposes, the Governor-General is also empowered to 
prevent discussion in the Legislature in some cases. 
If he, in his discretion, certifies that discussion of any 
Bill or any clauses or amendment thereof would affect 
the discharge of his special responsibility for the 
prevention of any grave menace to the peace or 
tranquillity of India or any part thereof, he may in 

1 S. 39. 
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his discretion direct that no proceedings, or no further 
proceedings, relating to the Bill, clause, or amend- 
ment be taken, and effect shall be given to this direc- 
tion. Any such direction is mandatory, 1 but it shall 
not be given, unless, in the judgment of the Governor- 
General, the public discussion of the Bill or amendment 
would itself endanger peace and tranquillity. 2 

Thus the freedom given to the Legislature to regulate 
its procedure by its own rules is in practice curtailed 
by the power given to the Governor- General to make 
rules in respect of matters for which he has special 
responsibility. Not only this, but in the case of any 
inconsistency, rules made by him over-ride rules 
made by the Legislature. Such provisions are absent 
in the British and Dominion Constitutions. ^More- 
over, the power of the Governor-General to prohibit 
discussion in the Legislature, a power unknown to 
the British and the Dominion Constitutions, is a 
serious curtailment of the freedom of the Legislature. 

No discussion is allowed with respect to the conduct 
of any judge of the Federal Court or a High Court 
in the discharge of his duties. 3 This provision is made 
to secure the independence and impartiality of the 
Judiciary. The Courts have no jurisdiction to question 
the validity of any proceedings in the Legislature 
on the ground of any alleged irregularity of procedure. 
Similarly, no officer, or member of the Legislature 
in whom powers are vested for regulating procedure 
or the conduct of business, or the maintainance of 
order, in the Legislature is subject to the jurisdiction 
of any Court in respect of his exercise of those powers. 

The other rights of the members of the Legislature 
are the same as under the existing Legislature. They 

1 S. 40. 2 Draft Instrument of Instructions, XXIX. 3 S. 40. 
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have the right of asking questions and supplementary 
questions, and also of moving resolutions on matters 
which are within the sphere of the Federal Legislature, 
or on matters of public interest. They have also the 
right of moving motions for adjournment to discuss 
any matter of urgent public interest. All these rights 
hjpfe 

V^^Legislative Powers Situations may arise in which 
OF the executive action by the Governor- 

GOVERNOR-GENERAL ^ 1 , rn r , i 

General may not suffice for the 
due discharge of his special responsibility. He is 
therefore entrusted with legislative powers in case of 
emergency and in the event .Df the failure of the 
Constitutional machinery. 

Ordinances During the Legislature is not in session, 
Recess of the and the Governor-General is ad- 

Legislature vised by his Ministers that cir- 


already been discussed . 1 


cumstances have arisen which require immediate 
action, he may promulgate an ordinance . 2 But if 
the ordinance is one which, as a Bill, would have 


required his previous sanction for its introduction, 
he is to exercise his individual judgment ; and he 
must promulgate any such ordinance except under 
instructions from His Majesty, if had it been a Bill 
he would have been bound to reserve for the King . 3 
Any such ordinance is void to the extent to which 
it makes any provision which would be beyond the 
competence of the Federal Legislature. Such an 
ordinance has the same force and effect as an Act 
of the Legislature, but it must be laid before the 


1 See pp. 152-4. 

2 S. 42. 


3 This rule applies to measures inconsistent with Acts of Parlia- 

/ r0n ? , the p° wers of High Courts in a substantial 
degree or likely to violate the rules against discrimination. 


Ordinances 
at any Time 
with Respect to 
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Legislature when it meets, and it ceases to operate 
at the end of six weeks from the reassembly of the 
Legislature unless solutions disapproving it are passed 
by both Chambers before then. It may be disallowed 
by His Majesty like a Federal Act, and may be with- 
drawn by the Governor-General at any time. 

In matters where the exercise of his 
discretion or individual judgment is 

Cehtain Subjects Evolved the Governor-General may 

m his discretion promulgate the 

requisite ordinances, 1 which shall be in operation up 
to six months, but may by a subsequent ordinance 
be extended for another six months. Such an ordinance 
has the same force and effect as an Act of the Legis- 
lature. It may be disallowed by the King or may be 
withdrawn by the Governor-General at any time. 
If it is an ordinance extending a previous ordinance 
it shall be communicated forthwith to the Secretary 
of State and shall be laid by him before both Houses 
of Parliament. If the ordinance is beyond the legis- 
lative competence of the Federal Legislature, it is 
void to that extent. 

In addition to his emergency 
powers of legislation, if the 
Governor - General considers 
that, in matters where the exercise of his discretion or 
individual judgment is concerned, special legislation 
is essential for the purpose of enabling him satis- 
factorily to discharge his functions, he may explain 
the circumstances to the Chambers by message, and 
enact forthwith permanent legislation as a Governor- 
General’s Act; or he may send to the Chambers a 
draft Bill and enact it as a Governor-General’s Act 


Governor-General’s 
Acts in 

Certain Circumstances 
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a month later, after considering any address presented 
to him by either Chamber with reference to it or 
suggesting amendments. A Governor-General’s Act 
has the same force and effect as an ordinary Act, 
is subject to disallowance by the King, and is void 
to the extent to which it is beyond the legislative", 
competence of the Legislature. Every Governor- 
General’s Act must be communicated forthwith to 
the Secretary of State and laid by him before both 
Houses of Parliament. The functions of the Governor- 
General in the above circumstances are to be exercised 
by him in his discretion. 


Provisions in Case of The legislative powers of 

Failure of the Governor-General by 

Constitutional Machinery r i 

way ol promulgating ordin- 
ances and enacting Governor-General’s Acts are not 
considered adequate to cope with every kind of 
political situation in India. The possibility of the 
failure of constitutional machinery is recognized, and 
the Governor-General is empowered to take action 
in that event. The failure of constitutional machinery 
means and involves the impossibility or difficulty of 
carrying on the government in accordance with rhe 
provisions of the Act. If at any time the Governor- 

Power of Governor- General is satisfied that the 

General to Issue government of the Federation 
Proclamations , , , , . , 

cannot thus be earned on, he 

may issue a proclamation declaring that his functions 

to such extent as is specified in the proclamation 

shall be exercised by him in his discretion, and may 

assume to himself all or any of the powers vested in 

or exercisable by any Federal body or authority other 

than the Federal Court. He may also by the same 

proclamation modify the provisions of this Act and 
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suspend in whole or in part the operation of any 
provision relating to any Federal body or authority 
other than the Federal Court. 1 Any such proclama- 
tion may be revoked or modified by a subsequent 
proclamation. It must be communicated forthwith 
to the Secretary of State and laid by him before both 
Houses of Parliament. •''It ceases to operate at the 
expiration of six months unless both Houses of Parlia- 
ment approve its continuance, in which case it remains 
in force for a further twelve months. But if the 
government of the Federation has been carried on 
for three years continuously under one proclamation 
after another, the proclamation ceases to have effect 
at the end of that period, and the government shall 
thenceforth be carried on in accordance with the terms 
of the Act, subject to any amendment made by 
Parliament, and also subject to the restrictions of 
Schedule 2 as regards the changes which may be 
made without affecting the accession of the States. 
Any law made by the Governor-General in the exercise 
of his power under a proclamation shall continue to 
have effect for two years after the date of the expiry 
of that proclamation, unless sooner repealed or re- 
enacted by Act of the appropriate Legislature, Federal 
or Provincial as the case may be. In the exercise of his 
power to issue proclamations, the Governor-General 
shall act in his discretion. He is thus given absolute 
power in this matter. The only check is that of Parlia- 
ment, which is to be acquainted with his action and 
with the terms of the proclamation, which it may 
revoke. The onus is also on the British Parliament 
to determine how far it will permit the operation of 
the suspension of the Constitution. Moreover, the 


1 S. 45. 
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Government of the Federation cannot be carried on 
beyond three years under proclamation. Government 
under proclamation is only government under emer- 
gency or abnormal conditions, which do not last for 
a long time, generally not for three years. If they 
do, they cease to be emergency or abnormal conditions, 
and acquire the nature of normality and should 
accordingly be recognized by the amendment of the 
Constitution in a manner consistent with the scheme 
of the Act. It may be noted that the time-limit of 

three years has been fixed at the instance of the 
States. 

These powers — extraordinary powers — of the 
Governor-General are unknown to the British and 
Dominion Constitutions. It is true that the Executive 
in Great Britain as well as in the Dominions has 
extraordinary powers in case of emergency, but those 
powers are necessarily exercised by the Crown on the 
advice of the Ministry. Such powers are indispensable 
for the safety and security of the State, but they are 
to be exercised by a Ministry which is responsible 
to the Legislature. Under the Indian Constitution, 
all these powers, except that of issuing ordinances 
when, the Legislature is not in session, are to be 
exercised by the Governor-General in his discretions^, 
and not on the advice of Ministers. Government by 
ordinance is now obsolete in Great Britain, but under 
the Indian Constitution, there is elaborate provision 
for the promulgation of different ordinances under 
different circumstances. The Governor-General is 
sufficiently equipped with extraordinary emergency 
powers, not only executive but also legislative. In 
addition he is also given power to enact permanent 
legislation, the most unusual provision in the world. 
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As if these provisions are not sufficient and effective, 
he is further empowered to act in case of the failure 
of Constitutional machinery. In a Responsible Govern- 
ment, the right of the executive head is to secure 
government in conformity with the wishes of the people. 
In other words, his duty is to bring about harmony 
between the legal sovereign and the political sovereign, , 
and for this purpose he is armed with the power of' 
dismissing his Ministers, and in the last resort dissolv- 
ing the Legislature with a view to obtaining the verdict 
of the electorate. Once the verdict of the electorate 
is conclusively expressed, the executive head has to 
accept it even if it is against his opinion. There is 
no provision for the suspension of the Constitution. 
Under the Indian Constitution, all the emergency 
powers are provided, riot with a view to eliminating 
the disharmony between the legal sovereign and the 
political sovereign, but to prevent the Legislature 
from coercing the Government into a course of conduct 


which the Governor- General may think unjustifiable 
according to the provisions and the policy of the Act, 
and to enable the Governor-General to keep the 
constitutional machine on the rails. Thus the extra- 


ordinary powers given to the executive head originate 
and find their justification in grounds which are not 
the same as those in other Constitutions. ' 



CHAPTER IX 





PROVINCIAL AUTONOMY OR RESPONSIBLE 
GOVERNMENT IN THE PROVINCES 


l. The Governors’ The Provinces of British India are 
Provinces made the federating units under the 

Act. The boundaries of these Provinces have not been 
decided by any physical, geographical, linguistic, or 
ethnological considerations, but were fixed in the 
process of the conquest and consolidation of British 
India, in accordance with administrative convenience. \ 
It is admitted that some of the Provinces require re- 
distribution, and provision for that purpose is made 
in the Act, under which two new Provinces — Orissa 
and Sind — have come into existence. The Province of 
Orissa is formed from part of the territory of the 
old Province of Bihar and Orissa, part of the Central ; 
Provinces, and part of the Madras Presidency inhabited 
by the Oriya people. Sind is separated from Bombay 
Presidency. Burma ceases to be part of India.*'' The 
term “ P rovince ” in this Chapter means a Governor’s 
Province . 1 There are eleven Governors f Provinces, 
namely, Madras, Bombay, Bengal, the United Prov- 
inces, the Punjab, Bihar, the Central Provinces and 
Berar, Assam, the North-West Frontier Province, 
Orissa, Sind, and other Governors’ Provinces may 
be created under the Act, which authorises such 
creation by Order-in-Council after consultation of the 
Federal Executive and the Legislature and the authori- 
ties of any Province affected . 2 

1 S. 46. 2 g. 290. 
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Berar 1 , though under the sovereignty of His Exalted 
Highness the Nizam of Hyderabad, is to be admin- 
istered together with the Central Provinces as one 
Province, 2 under an agreement between the King- 
Emperor and the Nizam. 

For the purposes of the Act, therefore, British India 
includes Berar, and save as regards any oath of 
allegiance, Berari subjects are to be treated as British 

1 S. 47. 

2 The territory of Berar is over 17,000 square miles, with a 
population of about 32 lakhs. Its administration as part of British 
India dates back to 1853 when the then Nizam mortgaged it to 
the East India Company in payment of the cost of the Hyderabad 
military contingent. When Lord Curzon visited Hyderabad in 
1902, he persuaded the Nizam to enter into a new agreement which 
reaffirmed the Nizam’s right over Berar, but leased it in perpetuity 
at an annual rental of 25 lakhs instead of the indefinite assignment 
to the Government of India, then in existence. Berar, which up 
to 1902 had been administered separately, was added to the Central 
Provinces, and the Hyderabad contingent became part of the 
Indian Army. 

A new agreement between His Majesty and the Nizam in substi- 
tution for the agreement of November 5, 1902, was signed on 
October 24, 1936. This agreement reaffirms the sovereignty of 
the Nizam over Berar. Henceforth the Nizam and his successors 
will be known as “His Exalted Highness the Nizam of Hyderabad 
and Berar.” The Heir- Apparent is granted the title of “His High- 
ness the Prince of Berar.” The Nizam has the right to be consulted 
in connection with the appointment of the Governor of the Central 
Provinces and Berar, to fly his flag alongside the British flag in 
Berar, to confer Hyderabad titles on Beraris, to hold Durbar in 
Berar, and to maintain an Agent at the seat of the Central Provinces 
Government. No objection will be raised by His Majesty to the 
Khutba being read in any mosque in Berar in the name of the Nizam. 
His Majesty continues to pay the Nizam the sum of Rs. 25 lakhs)] 
per annum as under the agreement of 1902. The Governor of the 
Central Provinces and Berar, in declaring his assent in His Majesty’s 
name to any Bill of the Legislature of the Central Provinces and 
Berar, applying to Berar, and in notifying His Majesty’s assent to 
any such Bill reserved for the Crown, shall state that the assent 
to the Bill in its application to Berar has been given by virtue of 
the assent by H.E.H. the Nizam. The provisions of Section 6 of 
the Government of India Act, 1935, do not apply to the agreement, 
nor shall the jurisdiction of the Federal Court extend to any dispute 
arising thereunder. This agreement is to have effect whether the 
Nizam accedes to the Federation or not. 
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subjects, and the provisions with respect to the 
qualifications of the voters for the Provincial Legis- 
lature of the Central Provinces and Berar, or of the 
voters for the Federal Legislature, are the same, 
subject to tte agreement, as those in the Central 
Provinces. If the agreement for the administration 
of Berar ceases, His Majesty in Council may make 
any necessary adjustments and consequential modi- 
fications in the provisions of the Act relating to the 
Central Provinces. 


2. The Provincial 
Executive : 
Historical 


Of the fifteen administrative units 
in existence before 1919, each of the 
three Presidencies of Bengal, Bombay, 


and Madras was adm inister ed- b y - a Go v er no r a n d a 


Council of three members, who were mostly members 
of the Civil Service. In case of emergency, the Governor 


overruled his colleagues, but otherwise the decisions 


were those of the majority. These Governorships 
were held by men whose experience had been in the 
field of British politics. In four Provinces, there were 
Lieu tenant-Gove rnorships, ^whicli were held by the 
senior membe rs of t he Tndian Civil Service. They 
governed these Provinces either with or" without the 
help of a Council. There were three Provinces, which 
were governed by civilians called Commissioners, as 
mere agents of the Government of India. The remaining 
units were under the direct control of the Government 
of India. The Government of India Act of 1919 con- 


verted six more of the fifteen units into Governors’ 
Provinces, and left the others in the same position 
as before. The executive system introduced in the 
Governor^Provinces under the Act of 1919 was 
known as J3y archy . U n d e ^ -tln&-±ha,Pro vincial subi ects j 
(the sphere oLtlieJErQyiiicial Government) were divided 
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into transferred subjects and reserved subjects. The 
first group was administered by the Governor acting 

'* - ~ * * * O -- - - - ,1 mmmm r — - -*> ~ * - * "** *“ 

with his Ministers, the second by the Governor in 
Council., The members of the Governor’s Council, 
who did not exceed four, and of whon^ at least half 
were Indians, were appointed by His Majesty. One 
at least of these members was a person who had been 
for not less than twelve years in the service of the 
Crown in India. The Governor presided at meetings 
of the Executive Council, where ordinarily the decisions 
jbf the majority prevailed, though the Governor had, 
in the event of equality of votes and in certain cir- 
Icumstances, the right to over-ride his Councillors. The 
Ministers were chosen by the Governor from the elected 
members of the Provincial Legislative Council. They 
were not members of the Executive Council, but 
for the purpose of convenience the Executive Council 
members and the Ministers met regularly under the 
presidency of the Governor to discuss matters of 
common interest. The responsibility for decisions 
rested upon the Governor-in-Council or the Governor 
advised by his Ministers, according to the subject. 
There was a joint purse for both classes of subjects, 
but the requirements of the reserved" "Subjects had 
"'priority over those of the transferred subjects. The 
Governor was required to be guided by the advice of 
his Ministers in relation to transferred subjects unless 
i he saw sufficient cause to dissent, in which case he 
might require action to be taken otherwise than in 
5 accordance with that advice. Ministers held o ffice 
at_fche_Govemor ’a plea sure, bu t tlm financial power of 
the Legislature gave the latter the means of influencing 
minis terial policy. The Executive members, though 
ex-officio members of the Legislature, were independent 
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of it, and in practice were appointed for a fixed period 
of five years. The Provincial Governments were 
under the general control and superintendence of the 
Central Government, and in certain matters under 


its direct control. 

This dual or dyarchical system was not successful. : 
Apart from giving opportunities to some Indians for 
training in the system of Parliamentary Government, 
its .working for sixteen years did not result in any 

substantial achievements^ ~~ 

.. . 

Under the Government of India Act of 1935, the 
Provinces, as we have already seen, are, transformed 


into autonomous political units legally deriving their 
authority directly from the. Crown. The whole basis 
The Provincial °f the Provincial Executive under 

thTI^oe™ 9 D 35 R the Act ° f 1935 is a fundamental 

departure from that under the Act 
of 1919. Uyarchy -is abolished and full Provincial 
Autonomy is introduced, VChe Provinc ial Executive 
^.JPad e responsible to the Legislature The Act 
yests the whole power and authority of the Provinces 
in the Governor himself, as the representative of 
the King. It provides him with a Council of 
Ministers to aid and advise him in the exercise of any 
powers conferred on him by the Act in the whole 
sphere of Provincial government, except in relation 
to such matters as are left by the Act to his sole dis- 
cretion, and those matters in which he has special 
responsibilities. In matters which are in his sold 
discretion, he need not consult his Ministers, and in 
matters in which he has special responsibilities he 

lbs ^ n ? t te necessaril y act according to the advice of 
is restricts T , e gally , the Governor’s ‘ ‘ special responsi- 




A * 


\ « 


194 THE NEW CONSTITUTION OF INDIA 

bilities” indicate a sphere of action in which it is 
constitutionally proper for the Governor, after receiving 
ministerial advice, to signify his dissent from it, and 
even to act in opposition to it if, in his own unfettered 
judgment, he is of opinion that the circumstances of 
the case so require. This is the scheme of the Pro- 
vincial Executive. The Province being a legal entity 
and a federating unit, its head, the Governor, derives 
his authority directly from the Crown, and he occupies 
the position of a constitutional head representing the 
Crown in the Province with full responsibility for 
the Government of the Province. 

Governor. The executive authority and governmenti 
of the Province is vested in the King and is exercised! 
on behalf of His Majesty by the Governor, eith eJ 
directly or through officers subordinate to__hii&*\ 
The Governor of a Province is appointed by the King 
by a Commission under the Royal Sign Manual. 
His office is constituted by Letters Patent. 2 His 
salary is fixed by the Act. Allowances for expenses 
of equipment, 3 travelling allowances, and other 

1 S. 49. 

2 For the contents of the Letters Patent see Appendix A (ii). 

3 At present the Governors of the Provinces, except those of 
Madras, Bombay and Bengal, who are appointed from amongst 
public men in England, are appointed from the senior members of 
the Indian Civil Service. Having regard to the powers and position 
of the Governor under the new Constitution, it is essential that he 
should be a person with vision and imagination. The suggestion 
has been made that a Civilian, however efficient for administrative 
purposes, is nevertheless, from his very training and experience, 
not the proper person to hold the post of Governor. Moreover, 
before April 1, 1937, the Provincial Governors were appointed from 
the members of the Central or Provincial Executive Coxmcils. 
These Executive Councils are now abolished, and the highest 
administrative post which a Civilian will occupy is that of Secretary 
to the Government. It is inexpedient to appoint a Secretary to 
the Government as Governor of a Province. Many people feel that 
the Provincial Governors should be appointed from public men 
in India. 
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allowances enabling him to discharge conveniently 

and with dignity the duties of his office, including 

leave allowances, are fixed by the King in Council. 1 

Customs privileges for him are fixed by Order in Council. 

An Acting-Governor is entitled to the same salary, 

the same allowances and immunities and privileges 

as the Governor. 2 All these s u m s, salaries n.nd 

AUQ3X&a££&jar.e charged on the revenues of the Province . 3 

The executive authority of the Province extends 

to all matters on which the Provincial Legislature has 

power to make laws. These powers are clearly laid 
down and defined. 4 

Administration of In the exercise of his functions 
Provincial Affairs relating to the executive authority, 

the Governor has a Council of Ministers to .aid and 

assise, him _except„in .so far as ho is. required by the 

Act to exercise his functions or any of them in his 
discretion. In other words, except for the functions 
in his discretion, he is to be aided and advised by his 
Ministers. But this obligation does not prevent the* 
Governor from exercising his individual judgment 
in any case where he is required to do so, even in the 
ministerial sphere where he is not to act in his dis- 
cretion. Unlike the Governors in the Dominions, the 

1 An Order in Council issued on December 16, 1936 fixed the 
allowtinces and privileges of the Governors. It is enough to state 
the provisions as regards the Governor of Bombay. He Is entitled 

° f re f ° r hire ’ to the — of h is^o ffieia/ residences 

the 1 Failway and river craffc and aircraft, and of 

e motor-cars provided for his use, and no charge is to fall nn 

allow^ 61 ^ 80 ^!^ * n res P ecfc f * 10 maintenance thereof His leave 

Secretary P tT Which be -creased by ^ 

If he ^s resident b? T?° RS * 5 u°° P er . raonth f °r special reasons. 

ance for the renewal or furnishing of official resWon” aU ° W ‘ 

S. 304. a S ch. 3 _ 4 g. 49(2) 


H 
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Governor in his discretion may preside at, meetings 
of the Council of Ministers. In the Dominions, the 
Governors as representatives of the King are in law 
above party politics, and as such have no right to 
preside at the meetings of the Ministry. If a question 
, arises whether any matter is or is not a matter op wlych 
the Governor is to act in his discretion or to exercise 
his individual judgment, his decision in his discretion 
is final. The validity of anything done by the Governor 
cannot be called in question on the ground that he 
ought or ought not to have acted in his discretion, 
or ought or ought not to have exercised his individual 
judgment. 1 Thus the sphere of his authority in th$ 
Provincial field is determined by himself. . < ' '-i. 

■ ■ »■!■■' — " - * — •' v fj, 

The Governor chooses his Ministers and summons 
them. The Ministers are sworn as members of his 
(Council, and they hold office during his pleasure. 

( The Governor has the right to summon any member 
of the Legislature to form a Ministry, but, under the 
Instrument of Instructions, he is directed to summon 
a person who is likely to command the confidence of 
the Legislature. He is to select as Ministers,; *in 
consultation with the person who, in his judgment,: js 
j most likely to command a stable majority in the 
Legislature, those persons (including so far as practic- 
able members of important minority communities) 
who will best be in a position collectively to command 
he confidence of the Legislature. In so acting, he 
jshall bear constantly in mind the need for foster^jg 
a sense of joint responsibility among his Ministers.” 2 
There is no statutory provision for the collective 
or joint responsibility of the Ministers. Even under 
the English Constitution, it is only a convention-, and 

1 Sec. 50. 2 Instrument of Instructions, VIII. 
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it is difficult to give effect to conventions by a pro- 
vision of the Act. However, the Governor is directed 
under the Instrument of Instructions to keep in mind 
this convention. . , 

9 * s ^ 

A Minister who\for any period of six consecutive 
months is not a member of the Legislature ceases 
to be a Minister. The salaries of Ministers' are fixed; 
by the Legislature, and until so fixed shall be determined^ 
by the Governor. The salary of a Minister shall not' 
be varied during his term of office. The question,'' 
whether any, and if so what, advice was tendered by 
Ministers to the Governor shall not be inquired into in 
any Cou*^. Iri' choosing, summoning and dismissing! 
Ministers, and in determining their salaries, the ' 
Governor acts in his discretion . 1 

It is clear from these provisions that some of the 
features of Parliamentary Government are given — 
effect in the Constitution. Ministers mtlst be i *members \ 
of ( the Legislature. The advice tendered by thein"ca$ttiot 
be inquired into. Their choice, summoning/? and 
dismissal are in the discretion of the Governor. The 
only significant provision which is a departure frqm 
Parliamentary Government is that the salaries ofv 
Ministers are not to *be varied during $fieir tevm of 
office. This provision negatives the very /'idea of 
responsibility. Secondly, .the direction toUhe Governor 
to have due? regard to the interests of minorities inx 
the formation of his Ministry is also* inconsistent ' 
with ministerial responsibility. . 

Special In the exercise of his functions, the 

Governor has the following special 
responsibilities : (a) the prevention 

ot menace to.fhe peace or tranquillity of his Province 
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or any part thereof; ( b ) the safeguarding of the legiti- 
mate interests of minorities ; (c) the securing and 

safeguarding of the rights of civil servants past and 
present and their dependants ; ( d ) the securing in 

the executive sphere of protection against discrimina- 
tion ; ( e ) the securing of the peace and good government 
of areas declared to be partially excluded areas ; (/) the 
protection of the rights of any Indian State and the 
rights and dignity of the Ruler, thereof ; and ( g ) the 
securing of the execution of orders or directions lawfully 
issued to him under Part VI of the Act (Administrative 
Relations) by the Governor-General in his discretion. 
The Governor of the Central Provinces and Berar 
has the further special responsibility of securing that 
a reasonable share of the revenues of the Province is 
expended in or for the benefit of Berar. The Governor 
of a Province in which there is an excluded area is 
to secure that no action of his in respect of such an 
area is prejudiced by other actions. Any Governor 
acting as Agent for the Governor-General has the 
special responsibility of securing that no action is 
taken inconsistent with his agency functions. The 
Governor of Sind has the further special responsibility 
of securing the proper administration of the Lloyd 
Barrage and Canals Scheme. In the exercise of his 
special responsibility, the Governor will act in Jus 
individual judgment as to the action to be takep.. 1 

Instrument of Under responsible government, in 
Instructions theory, all executive power is vested 

in the head of the State, the King ; but by constitutional 
usage and practice, the powers possessed in legal 
theory by the Sovereign have come to be exercised 
almost entirely on the advice of Ministers possessing 

1 S. 52. 


**- 
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for the time being the confidence of Parliament. The 
ingenious and convenient adjustment of the legal 
framework, through successive stages of its political 
evolution, has given flexibility to the English Con- 
stitution. To imprison constitutional usage and 
practice within the four corners of a written Con- 
stitution is to run the risk of making it barren for the 
future. This was realized by the framers of the 
Dominion Constitutions, and they recognized the 
inapplicability of the whole body of English doctrine 
in its most highly developed form to their new States. 
Recourse was therefore had to another device, no less 
flexible, for the purpose of indicating to the Governor- 
General or Governor how far in the exercise of the 
executive power he was to regard himself as bound 
by English precedent and analogy. This is the 
Instrument of Instructions. The Dominion Con- 
stitutions necessarily embody much that is still 
regulated by usage and custom in the United Kingdom, 
but the Instrument of Instructions was preserved in 
order that evolution might continue without involving 
any change in the legal framework of the Constitution 
itself. This facilitated development in the Constitutions 
based upon the English model, without doing violence 
to existing forms of government, in harmony with 
the political circumstances of the time. The Instrument 
of Instructions enabled the Dominions to evolve | 
and realize Responsible Government without altering \ 
the legal structure of their Constitutions. 1 

The general scheme of the Indian Act is that the 
Governor is to act on the advice of his Ministers, 
in certain circumstances, however, the Governor 
m whom the executive power of the Province is really 

Report , para. 70. 
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vested, has to exercise on his own responsibility powers 
which elsewhere and under other conditions are 
exercised on the advice of Ministers. To this extent 
there is a modification of English constitutional practice. 
In the absence of these special circumstances, the 
Governor might have been given a wide discretion 
to act upon his own responsibility when the circum- 
stances seemed so to require. In accordance with 
Dominion precedents, the Instrument of Instructions 
might have specified certain particular matters with 
regard to which the Governor was to exercise his own 
discretion whatever the advice of his Ministers might 
be. But the Act introduces a new method for which 
there is no precedent. It provides that the Governor 
is to have special responsibilities for certain specified 
purposes, and the Instrument directs him, where in 
his opinion one of them is involved, to take such 
action as he thinks that the circumstances require, 
even if this means dissenting from the advice tendered 
to him by his Ministers, while in other matters he will 
be guided by their advice. The Instrument of In- 
structions is generally a prerogative document, but 
the Instrument of Instructions issued to the Governors 
of the Provinces is issued with the approval and sanction 
of Parliament. The Instrument contains instructions 
and directions t6 the Govef he is to 
:exercise his discretion and- Inyw^fieTs to act where his 
special responsibility ^ "conce rned. It embodies the 
conventions or . understan di rigs of Responsible' Govern- 
ment as regards the relation of the constitutional 
head with his Ministers. 

The Secretary of State is required to lay before 
Parliament the draft of any Instructions (including 
Instructions amending or revoking Instructions 
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previously issued) to be issued by His Majesty to the 
Governor of a Province, and no action on it can be 
taken except in pursuance of an address presented 
to His Majesty by both Houses of Parliament asking 
for the Instrument to be issued. The validit y of 
anything done by Hie Govern or cannot be que stion ed 
on the .ground that it was not done in accordance 
with the Instrument of .Instructions issued to him . 1 

Expressed in the simplest terms, Instruments of 
Instructions are letters issued by His Majesty to the 
Governors of the Provinces on their appointment. 
These documents are intended to be the very breath | 
and spirit of the Constitution embodied in legislation. 
They interpret the spirit in which the Constitution 
should be worked; they are intended to breathe 
life into the dry bones of a legislative enactment. The 
Instruments, in other words, furnish lubrication for 
the constitutional machinery. They provide flexibility 
where legal rigidity might lead to difficulties and possibly 
to deadlocks. They indicate the way in which the 
Governors should discharge their duties. As they 
are vital to the development of responsible government, 
they must have Parliamentary sanction. v 

All the Instruments to the various Governors 
are in identical terms. They do not direct or advise 
Governors to take any action outside that permitted 
by the Act. The Instrument could not counsel a 
Governor to adopt a course if the Act forbade it, and 
it is not a legal document which can be interpreted 
in Courts. It is only a method of placing on record 
the duties of the Crown’s Representative, which could 
not properly be enjoined upon him by statute. The 
combination of the rigidity of the sections of the Act 

1 S. 53. 
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introducing Provincial Autonomy, and the flexibility 
of the Instructions, which can be amended by an 
address presented to the King by both Houses, is 
expected to produce the system of checks and balances, 
and above all the blessed spirit of continuity from 
one administration and generation to another, which 
are features of the British Constitution. 1 

The procedure in issuing the Instrument of 
Instructions to the Governors is unusual, as it requires 
Parliamentary approval and sanction. Generally* 
its framing is a matter of high prerogative and within 
the executive sphere, but in the case of India Parlia- 
ment is asked to share with the Executive the responsi- 
bility of advising the Crown. 2 

Under the Instrument of Instructions, the Governor 
is to do all he can to fit all classes of the population 
to take their proper place in the public life and govern- 
ment of the Province, to secure minorities a due share 
of appointments, to protect civil servants from 
inequitable treatment, to prevent measures which 
would discriminate though not in form discriminatory, 
and to avoid interference with the rights of the States. ^ 
In case of doubt as to the existence of any particular 
State right, the Governor is to refer to the Governor- 
General, who, as the Representative of the Crown in 
relation to the States, will determine the extent of 
such alleged rights. The Governor of the Central 
Provinces and Berar is directed to see that a reasonable 
share of revenue is expended in or for the benefit of 
Berar. If the Governor is in doubt, “he shall, if he 
'deems it expedient, fortify himselPwith advice from 
a body of experienced and unbiased persons whom he 


1 Mr. Butler’s speech in the House of Commons. 

2 See also page 136. 
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may appoint for the purpose of recommending what 1 
changes in policy would be suitable and equitable. ”i 
He is also directed to have due regard in the adminis- 
tration of Berar to the commercial and economic 
interests of Hyderabad. The Governor has also to 
keep the Governor-General informed of matters 
affecting irrigation, in view of the power of the Secretary 
of State to require the employment of officers appointed 
by himself. The Governors have the right to correspond 
with the Governor-General on all issues affecting 
Federation. The Act does not, as in Canada, f 
prevent their direct relations with the Secretary of 
State. 

When the Governor exercises the executive authority 
of the Province vested in him in his discretion or in 
his individual judgment, he is under the general 
control of, and has to comply with such particular 
directions, if any, as may from time to time be given' 
j to him b y> the Governor-General in his discretion. 1 ! 
The validity of anything done by a Governor shall 
not be called in question on the ground that he did 
/not act in accordance with these directions. The 
; Governor-General has to satisfy himself that his 
) c ^ rec fi°ns do not require the Governor to act in a 
manner inconsistent with any Instrument of In- 
structions issued to the Governor by His Majesty. 2 

» Advocate-Generai, The duties of the Governor include 

for Province +1 • , . , 

the appointment by him of an 
Advocate-General for the Province, being a person 
qualified to be appointed a judge of a High Court. 

is the duty of the ifdvocate-General to give advice 
O the Provincial Government upon such legal matters, 
and to perform such other duties of a legal character, 

1 S. 54. 2 S . 54. 
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as may be referred or assigned to him by the Governor. 
He performs the functions performed in Great Britain 
by the Attorney-General, but he has no political 
affiliation with the Ministry. He holds office during 
the pleasure of the Governor, who fixes his remunera- 
tion. In exercising his powers with respect to the 
appointment, dismissal, and remuneration of the 
Advocate -General, the Governor is to exercise his 
individual judgment. In other words, in these 
matters he has to consult his Ministers, but the final 
decision rests with him. The Advocate-General has 
a right to address both the Chambers of the Provincial 
Legislature. 1 u 

In matters of law and order, the Governor has 
special powers. He has to exercise his individual 
judgment with respect to any proposal for the making 
or amendment of any rules affecting the Police, civil 
or military, unless such rules do not affect the organiza- 
tion or discipline of that force. 2 

He may also, if he thinks that the peace or tran- 
quillity of the Province is endangered by the operations 
of any person committing, or conspiring, preparing 
or attempting to commit, crimes of violence intended 
to overthrow the government, direct that, for the 
purpose of combating such operations, his functions 
shall be exercised at his discretion. In such circum- 
stances he may also authorise an official to speak in 
the Chamber or Chambers, or in joint sittings, or in 
any committee of the Legislature of which he may be 
named a member by the Governor; but he shall not 
be entitled to vote. All the functions of the Governor 
in this connection are to be exercised in his discretion. 
These powers are additional to the Governor’s powers 

X S. 55. * 2 S. 56. 
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in relation to his special responsibility for the pre- 
vention of any grave menace to the peace or tran- 
quillity of the Province or any part thereof. 1 

The Governor has also in his discretion to make J 
rules providing that no member of any police force 
may divulge to another member the sources from 
which information has been obtained regarding the 
criminal intentions mentioned above, except with 
the authority of the Inspector-General or Commissioner 
of Police, or to any other person except on the 
Governor’s directions; nor must any other person in 
the service of the Crown disclose it to anyone except 
on his direction. 2 All these powers are given to the 
Governor to enable him to deal with terrorism and 
revolutionary or subversive activities. These are 
very unusual powers to give to the executive head, 

but they are justified by the existence of peculiar 
political conditions in India. 

All executive action of the Government of a Province 
is expressed in the name of the Governor, and orders 
and instruments authenticated under rules made by 
him cannot be questioned on the ground that they are 
not his acts. The Governor, after consultation with 
his Ministers, makes rules for the transaction of 
business of the Provincial Government, and for the 
allocation amongst the Ministers of that business 
except any business with respect to which he is required 
to act in his discretion. To ensure that none of his 
special responsibilities is overlooked, these rules are/ 
to provide that Ministers and secretaries to Govern-/ 
ment shall transmit to him all such information 
with respect to the business of the Provincial Govern- 
ment as is specified in the rules, and in particular 

1S * 57 * 2 S. 58. 
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that Ministers shall bring to his notice, and the appro- 
priate secretary shall bring to the notice of the 
Minister concerned and of the Governor, any matter 
under consideration by him which involves, or appears 
to him likely to involve, any special responsibility 
of the Governor. 1 It is to be noted that there is thus 
a statutory obligation imposed on the secretaries 
and the Ministers to draw the attention of the Governor 
to any matter in which he has a special responsibility. 

Secretarial Staff The Governor has his own secretarial 
of Governor staff, appointed by him in his dis- 

cretion. The salaries and allowances of persons who 
are appointed on the staff and the office accommodation 
and other facilities to be provided to them shall be 
determined by the Governor in his discretion. All 
these items of expenditure are charged on the revenues 
of the Provinces and are exempt from the vote of the 
Legislature. 2 

Nature of the The Provincial Executive is 

Provincial Executive t heore tically a res 



Executive. The whole sphere of Provincial government, 

except that for which the Governor has to act in his 
discretion, is entrusted to Ministers appointed by the 
Governor from the elected members of the Legislature. 
Generally speaking, if parties in the Legislature 
are organized on broad issues of policy, it is possible 
to evolve a responsible government. But the sphere 
covered by the matters in respect to which the 
Governor has to act in his discretion and has special 
responsibility is so large as to restrict the scope of 
Responsible Government. M oreove r , the inst ru cti ga£ 
to the Governor to hav e due regardto the_inteje|tsof 
minority communities in the select ion of Minist ers 

IS. 59. 2 S. 305. 
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will hamper th e growth of Res ponsib le G overnment , 
which postulates the homogeneity a nd -Col lectiy e 
responsibihty^oITEe^ffi^^^^Purther, the existence 
of an electorate w r hich recognizes communal repre- 
sentation, and which is rigidly divided into various 
groups, is inconsistent with the elementary principle 
of Responsible Government. 

The Joint Select Committee observes: “ Parlia- 
mentary Government, as it is understood in the 
United Kingdom, works by the interaction of four 
essential .factors : the principles of majority rule; 
the willingness of the minority for the time being to 4 j 
accept the decisions of the majority; the existence of ij j 
great political bodies divided by broad issues of policy 
rather than by sectionaL interests, and finally the exist- 
ence of a pxQbdfi^b ody r o f political opinion paying, no 
permanent allegiance to any party, and therefore 
able by its instinctive reaction against extravagant 
movements on one side or the other to keep the vessel 
on an even keel.” All these factors exist to-day in 
India, and they could be greatly developed and 
strengthened by suitable machinery. But. .the very \ 
scheme of representation in the Legislature, and of the 
selection of Ministers, is such as is likely to prevent 
the spread of these conditions and also to intensify 
forces which would make difficult, if not impossible, 
their further evolution. The Joint Committee states: 

“It must be recognized that if free play were given 
to the powerful forces which will be set in motion by 
an unqualified system of Parliamentary Government, 
the consequences would be disastrous to India and 
perhaps irreparable.” Having regard to the extra- 
ordinary powers of the Governor, executive, legislative, 
and financial, it is hardly true to say that the Provinces 
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have true Responsible Government. Under Responsible 
Government, the constitutional head, after considering 
all other courses — dismissal of Ministry, dissolution 
of Legislature — has to accept the verdict of the 
electorate and to allow the Government to be con- 
ducted by those who have the confidence of the Lower 
House and the electorate. This very essence of 
Responsible Government is absent in the Provinces. 

The Reforms of 1919 were designed as the first 
stage in the measured progress towards Responsible 
Government in the Provinces. The Government of 
India Act of 1935 is at best intended to set up a 
machinery which may facilitate its evolution. Its 
defenders assert that, having regard to the social 
conditions of the people and the need for the further 
growth of disciplined political parties and a mobile 
body of political opinion, the nature and form of 
I Responsible Government in the Provinces cannot 
I be different from what it is under this Constitution. 


CHAPTER X 


PROVINCIAL LEGISLATURES 

1. Historical 

The history of the Legislatures in the Provinces 
up to 1833 has already been given at the beginning of 
Chapter VIII. 

The Charter Act of 1833 simplified the legislative 
machinery. The Governments of Bombay and Madras 
were drastically deprived of their powers of legislation 
and left only with the right of proposing to the 
Governor-General in Council projects of laws which 
they thought expedient. The Indian Councils Act 
of 1861 restored to Madras and Bombay the powers of 
legislation, but the previous sanction of the Governor- 
General was made requisite for legislation by local 
authorities in certain cases, and all Acts of the local 
Councils required the subsequent assent of the 
Governor-General in addition to that of the Governors. 
The Provincial Legislatures were merely enlargements 
of the Provincial Executive Councils, for the purposes 
of legislation. 

By the Indian Councils Act of 1892, the Provincial 
Legislatures were enlarged but the official majority 
was maintained. Their extended functions were mostly 
advisory. By the Morley-Minto Reforms of 1909 
the Provincial Legislatures were further enlarged 
up to a maximum limit of fifty additional members 
in the larger Provinces and up to thirty in the smaller, 
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and a non-official majority was introduced. The 
principle of election in an indirect manner was 
recognized. Communal representation was introduced 
for the first time. The Morley-Minto Councils, with 
powers to legislate and to advise, but with no effective 
administrative control, had been presided over by the 
head of the Provincial Executive himself, who exercised 
great influence over all deliberations. These Councils 
still embodied the idea that the Executive Govern- 
ment was responsible for the purpose of law-making. 
The Montagu-Chelmsford Report definitely stated 
that these Councils had exhausted their usefulness 
by 1918. 

By the Government of India Act, 1919, important 
The Act of 1919 changes were introduced in the 
composition and functions of the Provincial Legis- 
latures. In the Governors’ Provinces the Act set up 
a unicameral and triennial legislature called the 
Legislative Council. The President of the Council was 
elected after the first four years by its own members 
and approved by the Governor. At least 70 per cent 
of its members were elected, and not more than 
20 per cent were official members. The franchise was 
broadened. Communal representation was not only 
recognized but further extended. The authors of the 
Montagu-Chelmsford Report expressed their opinion 
that communal electorates were opposed to the teachings 
of history, that they perpetuated class divisions, 
stereotyped existing relations, and constituted ‘ a 
very serious hindrance to the development of the self- 
governing principle.” Nevertheless, they admitted 
the necessity for its continuation and conceded it 
to the Sikhs in the Punjab. In all Provinces the 
constituencies were divided into Muhammadan and 
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Non-Muhammadan. The principle of communal repre- 
sentation was further supplemented by special arrange- 
ments for the reservation of seats for certain sections 


of population, such as non-Brahmins and Marathas. 
The depressed classes, apart from their right of voting 
in the non-Muhammadan constituencies, were given 
further representation by nomination. Nomination 
was resorted to in order to secure representation of 
the workers in organized industries. Separate 
electorates were provided for Indian Christians, 
Anglo-Indians and Europeans, and special seats 
were given to business interests, both Indian and 
European, to landlords and Universities. Thus the 
representation of the electorate for the introduction 
of Responsible Government was, strangely but truly, 
the representation of rival communities and different 
interests. 

The powers of the Legislatures were enlarged. They 
were given powers to legislate “for the peace and good 
government of the Province subject to certain quali- 
fications. ” But on a specified list of matters they could 
not legislate, even for their own territorial area, 
without the previous sanction of the Governor-General. 
Moreover, Bills passed by the Provincial Legislatures 
required the assent not only of the Governor but also 
of the Governor-General. Certain classes of Bills 
affecting religion, land revenue, etc., were to be 
reserved by the Governor for the consideration of the 
Governor-General. The Governor had the usual power 
of veto. He had also the power of “ certification/ ’ 
which meant that if the Legislature refused to pass a 
Bill relating to a reserved subject the Governor could 
certify that its passage was “essential for the discharge 

so certifying 


oi his responsibility for the subject.” By 
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it the Bill was put in the same position as though it 
had actually been passed by the Legislature. An 
analogous power of overriding the unwillingness of 
the Provincial Legislature was placed in the Governor’s 
hands in relation to finance. The Provincial expendi- 
ture was divided into non-votable and votable items. 
The former comprised nearly 75 per cent of the total 
Provincial expenditure. The Legislature had thus 
control over only 25 per cent of the expenditure, 
subject to the Governor’s power of restoring an 
item of expenditure refused by the Legislature if that 
expenditure was essential to the discharge of his 
responsibility. Again the Governor had power in 
case of emergency to authorize expenditure necessary 
for the safety or tranquillity of the Province. 

2. Constitution of the Provincial Legislatures 

UNDER THE GOVERNMENT OF INDIA ACT, 1935 

Under the Government of India Act, 1935, the 
Provincial Legislatures consist of the King, represented 
by the Governor, and one or two Chambers. Madras, 
Bombay, Bengal, the United Provinces, Bihar and 
Assam, have each two Chambers known as the. Legis- 
lative Council and the Legislative Assembly. The 
remaining Provinces : the Punjab, the Central Provinces 
and Berar, the North-West Frontier Province, Orissa 
and Sind, have each a single Chamber called the 
Legislative Assembly. 1 

For the first time a bicameral system of legislature 
is introduced in the Provinces. The question of intro- 
ducing this system was carefully examined by Mr. 
Montagu and Lord Chelmsford and was rejected as 

both inexpedient and unnecessary in the Provinces. 

* 8 . 60 . 

\ 
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The case for it is not convincing. Second Chambers 
have been established in six Provinces on the ground 
that there is enough material for their establishment. 
It is also stated that, in view of the enlarged powers 
of the Provincial Legislatures, it was necessary to 
create a Second Chamber to secure the representation 
of vested interests. The revising Chamber is said to 
be needed in case the Provincial Legislature, in the 
exercise of its newly acquired powers, should pass 
hasty and rash legislation. Indian public opinion was 
entirely opposed to the establishment of a Second 
Chamber in the Provinces on the ground that the 
special responsibilities and extraordinary powers of 
the Governor made ample provision for safeguarding 
against hasty and rash legislation. It is also asserted 
that Second Chambers will be impediments to progress, 
that they will act as citadels of conservatism and 
reaction and will prevent progressive social legislation, 
that they are intended to be not only a brake but an 
impediment to democracy in the Provinces. It is 
also stated that the Provinces do not possess enough 
men of the requisite qualifications to fill both Houses. 
The reply made to these arguments is that “In India, 
embarking upon a new career of responsible legislative 
power, there is everything to be said, where material 
for such Chambers exists, for establishing such Cham- 
bers for the purpose of revision and the encouragement 
of prudent legislation and to resist imprudent legisla- 
tion at all events, giving the other Chamber the 
opportunity of second thought. It is not to entrench 
privilege or afford merely one more tiresome check 
upon the opportunities in India to adopt a progressive 

policv .” 1 


1 Viscount Halifax ( House of Lords Debates ). 
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It has been stated that the function of the Second 
Chamber in the Provinces is only revisory and delaying. 
It is only a ventilating Chamber. Its financial powers 
are neither co-ordinate nor co-equal with those of 
the Assembly. The original proposal was to establish 
a Second Chamber in three Provinces in which only 
the Zamindari system prevails, but three more were 
added subsequently. The Punjab is excluded from 
the bicameral system. The reason why the Punjab 
is excluded is that the majority opinion in that 
Province (Muslim) is against the establishment of a 
Second Chamber. It is contended that, having regard 
to the high property qualifications of the voters, the 
communal basis of election, and the small size of the 
Chamber, it is only an unwanted institution involving 
the already overburdened exchequer of the Provinces 


in unnecessary additional expenditure. 

composition of the The Legislative Assemblies 1 of the 
legislative assemblies Provinces are composed as follows: 

Madras 215 members, Bombay 175, Bengal 250, the 
United Provinces 228, the Punjab 175, Bihar 152, the 
Central Provinces 112. Assam 108, the North-West 


Frontier Province 50, Orissa 60, and Sind 60. 

All members of the Assembly are elected. The 
electorate in every Province is divided into different 
communities and interests. It is formed in accordance 


with the terms of the Communal Award given by the 



t 


1 S. 61 and Sch. 5, Appendix D. 

2 During the session of the Round Table Conference in London, 
the representatives of the various communities failed to reach an 
agreement as to the composition of the proposed Provincial Legis- 
latures, principally because of a radical divergence of opinion on 
the vital question of separate electorates and the distribution of 
communal seats. As they failed to reach an agreement, they 
requested the Prime Minister to decide the question. Pursuant to 
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by the Poona Pact and by the creation of the new 
Province of Orissa. The Communal Award has in 
every Province assigned a definite number of seats 
to Muhammadans, Sikhs, and Indian Christians. The 
Poona Pact has secured the representation of the 
depressed classes, now officially known as scheduled 
castes, 1 in all Provinces. The scheduled castes vote 
in a specified manner which is intended to preserve 
the unity of the Hindu society and to secure adequate 
representation for them. The members of the scheduled 
castes in the registered electorate meet in primary 
elections and choose four candidates for each vacancy 
reserved for them, and the candidate who is given 
the first place in voting by the general electorate is 
elected for the seat. Thus in all Provinces there are 
seats assigned to Hindus (known as general seats and 
including those reserved for the scheduled castes), to 
small communities like the Parsis, to Muhammadans, 
to Sikhs in the Punjab and the North-West Frontier 

that request, His Majesty’s Government issued the Communal 
Award on August 4, 1932, by which the seats in the Provincial 
Legislatures are distributed among the various communities with 
the object of securing adequate representation 'of the minority 
communities. It is not to be altered unless the alteration is desired 
by the communities themselves, but no such alteration can be 
made without the specific consent of Parliament. The provision 
in the Award for the representation of the depressed classes was 
not acceptable to the Hindu community, as it was likely to destroy 
the unity of the community. In response to a protest made by 
Gandhi ji, the Poona Pact was signed and its terms were given 
effect by the modification of the Award to that extent. The modified 
terms are intended to preserve the unity of the Hindu community. 
The Communal Award has been subject to much criticism by the 
Hindu Mahasabha and Hindus of Bengal. 

1 The number of the scheduled castes in the nine Provinces is 
as follows : — 

Madras 74, Bombay 35, Bengal 76, the United Provinces 60, 

the Punjab 27, Bihar 14, the Central Provinces 39, Assam 20, 

Orissa 43. 

These castes are scheduled castes throughout the Provinces. 
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Province, to Europeans, Anglo-Indians, Indian Chris- 
tians, and to representatives of commerce, industry, 
mining, and planting except in the North-West Frontier 
Province. Seats for women are provided in most 
Provinces. A seat is specially provided for an Anglo- 
Indian woman in Bengal, for a Sikh woman in the 
Punjab and for a Christian woman in Madras. The 
total number of seats in all the Provincial Legislatures 
is 1,535, of which the Hindus have 808, including 
151 reserved for the scheduled castes, the Muham- 
madans have 482, and women have 41. 

In Bengal where the Muhammadans have 117 seats 
and a few others under different heads, a Muham- 
madan majority is assured. In the Punjab the 
Muhammadans have 84 seats and the Sikhs 31 out 
of the 175. In the North-West Frontier Province, 
the Muhammadans have 36 seats out of 50, and in 
Sind they have 33 out of 60. In other Provinces, 
the Hindus have a majority. 

Composition of the The composition of the Legis- 
Legislative Councils i at i V e Councils in the six 

Provinces is as follows : In Madras the minimum 
number is 54 and the maximum 56. In Bombay, the 
number is 29 to 30 ; in Bengal 63 to 65 ; in the United 
Provinces 58 to 60; in Berar 29 to 30; in Assam 21 
to 22. Details are given in Appendix D. 

Provincial The new Constitution is based on a broad 
Franchise franchise. Under the Act of 1919, there 

were initially 8,744,000 voters, of whom 398,000 were 
women, representing in all only 3 per cent of the total 
population. The Simon Commission recommended the 
enfranchisement of not less than 10 per cent of the 
total population. The First Round Table Conference 
favoured the enfranchisement of the people up to 
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25 per cent of the population. The Second Round 
Table Conference appointed a Franchise Committee, 
and it is on its findings that the arrangements for the 
franchise are based. The franchise is now a wide 
one, and the object is to give the vote to 14 per cent 
of the population — 29,000,000 males and 6,000,000 
females. 

For the Provincial Assemblies provision for fran- 
chise is partly made in the Act, supplemented by an 
Order-in-Council issued on April 30, 1936. It is based 
on the findings of the Delimitation Committee. 

There are territorial constituencies for the purpose 
of elections, with General (Hindu), Muhammadan, 
Women’s, Anglo-Indian, European, and Indian 
Christian seats. On the findings of the Delimitation 
Committee an electoral roll is prepared for each 
constituency, and the persons belonging to the special 
classes are enrolled in these and are excluded from 
the general constituency. No person can vote at a 
general election in more than one territorial con- 
stituency. An exception is made in the case of some 
women. 

In the Bombay Presidency, the distribution of seats 
is as follows : General 105, Muhammadan 29, Women 
6, Anglo-Indian 2, European 3, Indian Christians 3, 
Commerce and Industry 7, Landholders 2, Labour 7 
and University 1. Out of 175 seats, 92 are rural and 
83 are urban. This distribution is meant to secure an 
adequate representation of the rural areas. 

Territorial constituencies on similar lines are also 
provided for the Councils. Assignment to a territorial 
constituency is based on residence, but the nature and 
length of residence varies from Province to Province. 
(Bombay requires 180 days’ residence.) 



NEW 


The qualification for the franchise in territorial 
constituencies is based on property, which may be 
measured by land revenue, or conditions of agricul- 
tural tenancy, by assessment to income tax, and in 
the case of towns by the amount of rent paid. These 
conditions vary in detail in each Province, but attempts 
are being made to secure the same types of voters in 
all Provinces. These conditions are supplemented by 
special qualifications to secure the adequate repre- 
sentation of women and depressed classes. Approxi- 
mately 10 per cent of the depressed classes are en- 
franchised. Special qualifications are prescribed for 
the voters of the non-territorial constituencies : Com- 
merce and Industry, Landholders, Labour, and 
Minorities. In additions, all officers, non-commissioned 
officers, and members of the Indian forces and police 
forces are given the vote if on pension or retired. 

In general, women who have property 
qualifications are enfranchised in their own 
right. Wives or widows of men so qualified for voting, 
or wives of men with a service qualification, or pen- 
sioned widows or mothers of members of the military 
or police forces, or women possessing a literacy 
qualification, are all enfranchised. If a woman does 
not hold the qualification in her own right, she has 
to make an application for enrolment. 

The Assembly, unless A 
sooner dissolved, continues j 
for five years. The Council 
is a permanent body, one third of its members retiring >j 
every third year. Both Chambers have to hold annual 
sessions. The interval between the two sessions of 
the Chamber should not extend beyond six months. 
The Governor may in his discretion summon either 


Women 


Sessions of the Legislature : 
Prorogation and 
Dissolution 
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Chamber or both, prorogue them, or dissolve the 
Assembly. He may address the Legislative Assembly 
or both Chambers, and may for that purpose require 
the attendance of the members. He may send to 
them a message on pending Bills or other matters. 
The Chamber has to consider the matter referred 
to in the message without delay. Ministers and the 
Advocate-General may speak in the Chamber or 
Chambers, or in the joint sittings, and take part in 
the proceedings, but may only vote if elected or 
nominated a member. Every Chamber selects its 
Speaker and Deputy Speaker from amongst its 
members. The Speaker or Deputy Speaker vacates 
Officers of his office if he ceases to be a member 
Chambers Q f the Chamber. He may resign his 

office, but may be removed only by a vote of the 
majority of all members on at least fourteen days’ 
notice. On the dissolution of the Chamber the Speaker 
does not vacate his office until immediately before 
the first meeting of the new Assembly. The salaries 
of the Speaker and the Deputy Speaker are fixed by 
the Governor till they are fixed by the Legislature. 1 L 
Voting in All questions in the Chamber or in joint 
Chambers sittings of the two Chambers are deter- 
mined by a majority of votes of the members present 
and voting, other than the Presiding Officer, who 
has only a casting vote. The Speaker or Presiding 
Officer has to adjourn or suspend a meeting if less 
than one -sixth of the members of the Assembly are 
present, or If during a meeting of the Council less 
than ten_ persons, who constitute a quorum, are 
present. ~In the joint sittings, the President of the 
Council presides. 2 

1 Ss. 62 to 65. 


2 S.66. 
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Provisions as to Members must be British subjects 
Members of or Rulers of States or subjects of 

the Legislature , . .. J 

the federated States. Every member 
has to take an oath of affirmation of loyalty or 
allegiance to the King before he takes his seat. A 
member may resign his seat. No person can be a 
member of both Chambers. If a person is chosen by 
both Chambers, he has to resign from one of them. 
No person may be a member of the Federal as well 
as of the Provincial Legislature. The Provincial seat 
becomes vacant at the expiration of a prescribed 
period unless he has resigned his seat in the Federal 
Legislature. The seat of a member becomes vacant 
if he resigns it or becomes subject to any of the pre- 
scribed disqualifications, which are: (1) holding of an 
office of profit under the Crown ; (2) unsoundness of 
mind declared by a competent Court ; (3) undischarged 
bankruptcy ; (4) conviction of offences in connection 
with elections ; (5) conviction in British India or a 
Federated State of an offence punished by transporta- 
tion or imprisonment for not less than two years, 
unless five years have elapsed since release ; and 
(6) failure in certain cases to return electoral expenses. 
No person serving a sentence of transportation or of 
imprisonment for a criminal offence can be chosen. 
If a disqualified person sits and votes he has to pay a 
penalty of Rs. 500 for each day on which he has done 
so, which is recoverable as a debt due to the Province. 1 
Privileges With the object of enabling the members 
of Members to express their opinion freely and fear- 
lessly on all issues in the Legislature they are given 


1 Ss. 67 to 72. The provisions as regards all the topics dealt with 
hereafter are similar to those in the Central Legislature. For 
details and criticism see Chapter VIII. 
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certain valuable privileges. Subject to the rules and 
standing orders regulating procedure, freedom of 
speech is assured to members in each Chamber. No 
member is liable to any proceedings in any court 
for anything said or any vote given by him, and no 
person is liable for the publication by the order of 
a Chamber of any report, paper, votes or proceedings. 
Till other privileges are defined by the Legislature, 
the members are to enjoy all the privileges of the 
members of the former Legislature. Each Chamber 
has the right of removing or excluding persons in- 
fringing the rules or standing orders or otherwise 
behaving in a disorderly manner. 

Members receive such salaries and allowances as may 
be fixed by the Legislature, and till these are so fixed 
they are to be the same as in the former Legislature. 

Procedure in The Governor is required to lay 

Financial Matters before the Legislature the annual 

financial statement of the estimated receipts and 
expenditure showing separately the sums charged on 
the revenues of the Province, and sums required to 
meet other expenditure proposed to be made from 
Provincial revenue. Expenditure necessary for the 
discharge of any of the Governor’s special respon- 
sibilities is also to be distinctly indicated. 

The items of expenditure charged on the revenues 
of the Province and which are non-votable are : 
(1) Governor s salary and allowance; (2) debt charges ; 

(3) the salaries and allowances of Ministers, the 
Advocate-General, and' judges of the High Court; 

(4) expenditure for excluded areas ; (5) sums necessary 
to satisfy any judgment, decree or award of court ; 
(6) any other expenditure charged by the Act. The 
Governor in his discretion decides whether any pro- 
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posed expenditure is to be so charged or not. Except 
the sum for the salary and allowances of the Governor, 
which is not subject to discussion, the other items of 
this expenditure may be discussed by the Legislature 
but they are not votable by it. Expenditure not so 
charged is votable and must be submitted to the 
Legislative Assembly in the form of demands for 
grants. The Assembly may assent or refuse or reduce 
the amount. Only the Governor can recommend the 
expenditure. 


The Governor authenticates by signature a schedule 
of grants made, sums charged on the revenues of the 
Province, and also grants refused or reduced by the 
Assembly but included by him to enable him to dis- 
charge any special responsibility. The authenticated 
schedule must be presented to the Assembly, but it 
is open neither to discussion nor vote. It forms the 
authority for the expenditure for the year. The 
Governor may submit a supplementary statement for 
additional expenditure when necessary. 

The Legislature has no initiative in the case of a 
Bill or amendment for imposing or increasing taxation, 
regulating the borrowing of money, giving a guarantee 
affecting financial obligations undertaken or to be 
undertaken by the Province, or charging any expen- 
diture on Provincial revenues or increasing its amount. 
The Governor has the initiative in recommending such 
a Bill, but it cannot be introduced in the Legislative 
Council. No Bill involving expenditure of Provincial 
revenues may be passed by the Legislature except on 
the Governor’s recommendation. Special security is 
provided for the expenditure on European and Anglo- 
ndian education. 1 yf 



1 Ss. 78-83. 


PROVINCIAL LEGISLATURES 


223 


Procedure The Provincial Legislature regulates its 
Generally own procedure and business. The Gover- 
nor in his discretion, after consultation with the 
Speaker, makes rules regulating the procedure and 
the conduct of business in matters arising out of 
or affecting any of his special responsibilities. He 
makes rules for securing the timely completion of 
financial business, prohibiting discussion or questions 
on any matter connected with any Indian State 
unless in his opinion it affects the interest of the 
Provincial Government or of a British subject resident 
in the Province. He may make rules prohibiting save 
with his permission discussion or questions on matters 
connected with the relation between the King or the 
Governor-General and any foreign State or Prince, 
with tribal areas or excluded or partially excluded 
areas, or with the personal conduct of the Ruler of 
any Indian State or a member of the ruling family. 
The Governor also makes rules for joint sittings of 
the Chambers and communications between them. 
The Courts have no jurisdiction to question the 
validity of any proceedings in the Legislature on the 
ground of any alleged irregularity of procedure. Sim- 
ilarly, no officer or member of the Legislature in 
whom powers are vested for regulating procedure 
or the conduct of business or maintaining order 
in the Legislature is subject to the jurisdiction of 

any court in respect of the exercise by him of those 
powers . 1 

All proceedings in the Provincial Legislature are to 
be in English, but the rules allow persons unacquainted, 
or not sufficiently acquainted, with English to use 
another language. 


1 Ss. 84-87. 


224 THE NEW CONSTITUTION OF INDIA 


Legislative A Bill other than a financial Bill may 
Procedure originate in either Chamber. A pending 
Bill does not lapse on the prorogation of the Chamber 
or Chambers. A Bill pending or passed by the 
Assembly but pending in the Council lapses on the 
dissolution of the Assembly. In Provinces with two 
Chambers, a Bill requires the assent of both Chambers 
to become law. If a Bill is not presented to the Governor 
for his assent within twelve months after it has been 
sent from one Chamber to another, the Governor may 
in his discretion call a joint sitting, and he may do so 
within a shorter period if the Bill relates to finance 
or a matter of his special responsibility. If the Bill 
is passed by a majority at a joint sitting, it is deemed 
to have been passed by both Chambers. When a 
Bill has been passed by a Chamber or Chambers it 
must be presented for assent to the Governor. He 
may assent to it in the name of the King, or withhold 
his assent, or reserve the Bill for the consideration 
of the Governor-General. He may return it with a 
message to the Chamber to reconsider it with amend- 
ments. If a Bill is repugnant to an Imperial Act, or 
is derogatory to the position of the High Court, or 
affects the Permanent Settlement, or appears to 
provide for discrimination, it has to be reserved. 
The Governor -General may assent to a reserved 
Bill, or refuse assent, or reserve the Bill for the 
signification of the King’s pleasure, or direct the 
Governor to return it with a message for reconsidera- 
tion. A Bill reserved becomes an Act only if within 
twelve months of its presentation to the Governor 
he publishes the assent of the King. An Act assented 
\to by the Governor or Governor-General may be 
'disallowed by the King within twelve months, and if 
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it is disallowed it becomes void from the date of 
disallowance. 

No discussion is allowed with respect to the con- 
duct of a judge of the Federal Court or of a High 
Court in discharge of his duties. The Governor has 
power to prevent discussion of any Bill, clause or 
amendment which is likely to affect the discharge 
of his responsibility for the peace or tranquillity of 
the Province. 

The members of the Chamber or Chambers have the 
right of asking questions and also supplementary 
questions on public matters. They have also the 
right to move resolutions on any matters falling within 
the sphere of the Legislature. These rights are exer- 
cised with a view to acquainting the Executive with 
the opinion and feeling of the members on the policy 
and action of the Government. The members have 
also the right of moving a motion for adjournment 
whenever they wish to draw attention to an event 
of recent occurrence or to any matter of public 
interest which has arisen suddenly. A regular pro- 
cedure is laid down for the exercise of this right. 1 

Powers of Governor to The Governor is given emer- 
Promulgate Ordinances gency powers as regards legis- 

during Recess of i .• tt 0 , 

Legislature lation. He may at the 

instance of his Ministers, 
when the Legislature is not in session, if satisfied that 
circumstances exist which require immediate action, 
issue an ordinance. The Governor must use his 
judgment as regards promulgating an ordinance, if 
a Bill containing the same provisions would have 
required his or the Governor-General’s prior sanction 
before being introduced into the Legislature. He 
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must not without the Governor-General’s sanction 
issue an ordinance which, if it had been a Bill, could 
only have been introduced with the Govemor-General’s 
sanction or must have been reserved. An ordinance 
has the same force and effect as an Act of the Legis- 
lature. It must be laid before the Legislature when 
it meets, and it lasts only for six weeks unless dis- 
approved earlier by resolution of the Chamber or 
Chambers. It may be disallowed by the Crown, 
and may be withdrawn by the Governor at any 
time. 1 

The Governor may also, under 

Power of Governor to . . , • • 

Promulgate Ordinances Similar circumstances in 

at any time with Regard .matters involving his dis- 
to Certain Matters . . • t i • 

cretion or individual judg- 
ment, issue an ordinance having a duration of six 
months but capable of being extended for a further 
period of six months. It may be disallowed by the 
Crown or withdrawn by the Governor. If it is an 
extended ordinance it must be communicated through 
the Governor-General to the Secretary of State and 
laid before Parliament. This power of issuing 
ordinances must only be used with the concurrence 
of the Governor-General except in emergency. If 
it is issued without the concurrence of the 
Governor-General, he may direct the Governor to with- 
draw it. 2 

Governor’s Powers The Governor, if he thinks that 
to enact Acts provision by legislation is neces- 

sary for the proper discharge of the functions which 
are in his discretion or judgment, may, with the con- 
currence of the Governor-General, issue permanent 
Acts known as Governor’s Acts either forthwith or 


!S. 88. 
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after considering the views of the Legislature. Every 
Governor’s Act must be communicated forthwith 
through the Governor-General to the Secretary of 
State and laid before Parliament. This is a new 
power given to the Governor. 1 

3. Excluded Areas and Partially Excluded Areas 

In the whole of British India, there are certain 
communities inhabiting certain districts which are 
politically backward. It is believed that these back- 
ward people will be victimized if an attempt is made 
to impose upon them institutions which, while they 
may be suitable for more advanced peoples, will do 
nothing but lead to their exploitation. It is recognized 
that there is reason to fear that they may become 
subject to criminal and civil codes, and all that is 
connected with them, which, while they may be 
admirable for advanced communities, are extremely 
dangerous and injurious to these backward races. 
These districts are accordingly specified and defined 
by Order in Council issued on March 3, 1936, and they 
are withdrawn from Parliamentary institutions. They 
do not cover the whole of the backward peoples of 
India, but they do cover those populations which are 
self-contained. These enclaves are classified, on the 
basis of their backwardness, as excluded and partially 
excluded areas. Where they are so backward that 
Parliamentary institutions or legislation ought not to 
a Pply them, they are classed as excluded areas, 
and are placed under the direct administration of the 
Governor. In the second category are placed those 
which are less backward and to which certain laws 

1 S. 90. 
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might from time to time be applied, but only with 
the Governor’s previous assent. The Governor has a 
special responsibility for the administration of these 
areas. 

The Act provides that the King may by Order in 
Council direct that the whole or part of an excluded 
area shall become part of a partially excluded area, 
or that the whole or part of a partially excluded area 
shall cease to be excluded; alter any such area by 
the rectification of its boundaries ; and on any altera- 
tion of the boundaries of a Province, or the creation 
of a new Province, declare any area not previously 
included in the Province to be excluded or partially 
excluded. The original exclusion of areas cannot be 
varied by any subsequent Order. 1 

The Governor is given special powers as regards 
these areas. The Executive authority of the Province 
extends to them, but in the case of excluded areas, 
the Governor exercises his functions in his discretion, 
while In the case of partially excluded areas, he does 
so with the advice of Ministers in his individual 
judgment. No Federal or Provincial Act will apply 
to them save under public notification by the Governor, 
who may provide for such exceptions or modifications 
of the Act as he thinks fit. Moreover, the Governor 
may make regulations for the peace and good govern- 
ment of any of these areas, and may repeal or amend 
any Federal or Provincial Act, or any existing Indian 
law, applicable to these areas. These regulations must 
be submitted at once to the Governor-General, and 
they shall have no effect until assented to by the 
Governor-General in his discretion. 2 

*S. 91. 2 S. 92. 
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4. Provisions in Case of Failure of Constitutional 
Machinery 

The Governor is given special powers in case of 
failure of constitutional machinery. If he is satisfied 
that a situation has arisen in which the government 
of a Province cannot be carried on under the Act, 
he may in his discretion, with the concurrence of 
the Governor-General, issue a proclamation declaring 
that his functions to such extent as may be specified 
in the proclamation shall be exercised by him at his 
discretion, and assuming to himself all or any powers 
exercisable by any Provincial body or authority. To 
give effect to it he may modify the Act as far as it 
affects any Provincial body or authority, except the 
powers vested in and exercisable by the High Court. 
Any such proclamation may be revoked or varied by 
subsequent proclamation. It must be communicated 
forthwith to the Secretary of State and laid before 
both Houses of Parliament. It ceases to operate after 
six months unless both Houses of Parliament approve 
its continuance. In that case it shall remain in force f 
for a further period of twelve months, but in no case 
will it remain in force for more than three years. 
Laws made by the Governor under the proclamation 
have effect for two years after its expiry, subject 
to its repeal or amendment by the appropriate 
Legislature. 1 


*S. 93. 


CHAPTER XI 


THE CHIEF COMMISSIONERS’ PROVINCES 


The territories of British India which are not in- 
cluded in the Governors’ Provinces are governed 
directly by the Governor- General through his Agents 
known as Chief Commissioners. These territories are 
described in the Act as Chief Commissioners’ Provinces, 
and they are included as units of the Federation. 
Most of these areas are of strategic or political 
significance or importance. 

The Chief Commissioners’ Provinces are British 
Baluchistan, Delhi, Ajmer-Merwara, Coorg and the 
Andaman and Nicobar Islands, the area known as 
Panth Piploda, and such other Chief Commissioners’ 
Provinces as may be created under the Act . 1 

Every Chief Commissioners’ Province is adminis- 
tered by the Governor- General acting through a Chief 
Commissioner appointed by him in his discretion. 

In directing and controlling the administration of 
British Baluchistan, the Governor-General has to act 
in his discretion. It is under the executive authority 
of the Federation like the other Chief Commissioners’ 
Provinces, but no Federal Act shall apply to this 
territory save under public notification by the 
Governor-General, who may provide for such exceptions 
and modifications of the Act as he thinks fit. The 
Governor- General is also empowered at his discretion 
to make regulations having the force of law for the 

1 S. 94. 
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peace and good government of the territory, which 
may supersede or modify any Federal Act or any 
existing Indian law applicable thereto. Such regula- 
tions and modifications are subject to disallowance 
by the Crown as in the case of an Act. The Governor- 
General has similar powers and authority to make 
regulations for the Andaman and Nicobar Islands . 1 

In Coorg, the existing Legislative Council and the 
financial arrangements are to continue unchanged 
until altered by the King in Council . 2 

The rules applicable to Governors’ Provinces as 
regards police regulations, the prevention of crimes of 
violence, and restrictions on the disclosure of docu- 
ments and information, apply also to the Chief Com- 
missioners’ Provinces, but in relation to the latter 
the Governor-General and the Federal Legislature 
take the place of the Governor and the Provincial 
Legislature 3 . 

Aden ceases to be part of British India, 4 and its 
government is regulated by Order in Council made 
on September 26th, 1936. 

The Order provides for appeal from Courts in Aden 
to the High Court of Judicature at Bombay, and also 
for the expenses for this service to be paid to the 
High Court as the King in Council may determine. 
It also regulates as regards Aden for appeals from the 
Bombay High Court to the Privy Council. Property 
held by the Government in Aden is vested in the 
Crown for the purposes of that territory. 

1 Ss. 95 and 96. a S. 97. a S. 98 

4 S. 288. 


CHAPTER XII 


DISTRIBUTION OF POWERS 


Under the Act of 1919, the real nature of the Indian 
Government was unitary. The Central Legislature 
had the legal power to legislate on any subject even 
though it was classified by the Government of India 
Act as a Provincial subject, and the Provincial Legis- 
lature could similarly legislate for its own territory 
on any subject even though it was classified as a 
Central subject. An Act of each Legislature, Central 
or Provincial, required the assent of the Governor- 
General. That assent having been given, the validity 
of any Act of any such Legislature was not open to 
question in any legal proceedings on the ground that 
the Act affected a Provincial subject or a Central 
subject. 


The Scheme of The eSSenCe ,° f Federalism is 

Distribution of Powers the distribution of powers be- 
in the Act tween the Federal Govern- 

ment and the Federating Governments. The principle 
of the Act of 1935 is the statutory allocation of ex- 
clusive powers to the Federal Government and the 
Provinces. This marks a fundamental departure. 
The establishment of Federation and the grant of 
Provincial Autonomy have necessitated the statutory 
allocation of exclusive jurisdiction to the Centre and 
the Provinces respectively. The principle of dis- 
tribution of powers followed in other Constitutions 
has been to specify exhaustively the subjects allotted 
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to one Legislature, and to assign to the other the 
whole of the unspecified residue. In the Federations 
of Australia and the United States, powers which are 
not given to the Centre are reserved to the States or 
Provinces, that is to say, the States or Provinces have 
the residuary legislative powers. In Canada, the 
Centre and the Provinces have only specific powers 
and the residuary power is with the Centre. In the 
Indian Federation, the scheme of distribution of 
powers is two-fold. There is one scheme as regards 
the Federation and the British Indian Provinces and 
a quite different scheme as regards the Federation 
and the States. As regards the Federation and the 
British Indian Provinces, these powers are specified 
in three lists which represent the allocation by 
enumeration of the functions of legislation, including 
taxation, to rival Legislatures. The Federal List 
consists of fifty-nine subjects, the Provincial List of 
fifty-four subjects' and the Concurrent List of thirty- ( 
six subjects of which twenty -six are in Part I, and 
eleven in Part II. Thus the subjects of legislative 
activity are enumerated under 149 heads. The 
Legislative Lists are given in Appendix E. 

This method of distribution of powers by allocation 
covering the whole field of legislation by specific 
enumeration is without parallel. It was urged that 
this method will lead to endless litigation and disputes. 
It was pointed out, however, that it was in consequence 
of the existence of two sharply opposing schools of 
thought in India on the subject — one favouring the 
enumeration of Federal powers, the other only that 
of Provincial powers, leaving the residue to the 
Provinces and the Federation respectively — that the 
compromise of the specific enumeration of their 
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respective powers was adopted. 1 Under the Act 
there are three lists : (1) the Federal List, (2) the Con- 
current List and (3) the Provincial List. The enumera- 
tion of subjects in the three Lists is so elaborate, 
careful, and exhaustive that the residue is almost 
negligible. But even so it is beyond the wit of man 
to provide for all possible contingencies, and provision 
is accordingly made for the residual power of legisla- 
tion which is to be assigned by the Governor-General, 
acting in his discretion, to the Centre or to the Provinces 
as he may think right. In doing so, he is directed to 
seek the advisory opinion of the Federal Court. Thus 

\ 

1 The reasons for providing three Legislative Lists in the case of 
India are given by Sir Samuel Hoare in these words: “If it had 
been possible to have one List, we should have been glad, but 
unfortunately in my opinion, for these Indian problems, when we 
came to apply to the actual facts what we desire, we found it to 
be impossible. We found that Indian opinion was very definitely 
divided between, speaking generally, the Hindus who wish to keep 
the predominant power in the Centre, and the Mussulmans who 
wish to keep the predominant power in the Provinces. The extent 
of that feeling made each of these communities look with the 
greatest suspicion at the residuary field, the Hindus demanding 
that the residuary field should remain with the Centre, and the 
Mussulmans equally strongly demanding that the residuary field 

should remain with the Provinces. 

“My Hon. friend will believe me when I say that the feeling 

was very deep and very bitter on this issue. We tried ... to 
bridge the difference, but the only bridge that we could find between 
the two diametrically opposite points of view was to have three 
lists, namely, the Federal List, the Provincial List and the Con- 
current List. Each is as exhaustive as we could make it, so exhaust- 
ive as to leave little or nothing for the residuary field. I believe 
we have succeeded in that attempt, and that all that is likely to 
go into the residuary field is perhaps some quite unknown sphere 
of activity that neither my Hon. friend nor I can contemplate a 
this moment. We find that we have already exhausted the ordinary 
activities of Government in these three lists. I agree with my Hon. 
friend that it means complications. I believe that it also means 
the possibility of increased litigation. I very much regret that that 
is so, but I would say . . . that in view of the very strong ana 
bitter feeling that is in India on the subject, this is the only way 
to deal with the difficulty.” ( House of Commons Debates.) 
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the scheme of the Indian Federation differs from that 
of other Federal Constitutions. 

The Federal List comprises subjects which are 

essential and vital for the existence of the Federation. 

They are also subjects which concern India as a 

whole, and which require uniform treatment. The 

Provincial List comprises subjects which are essentially 

of a Provincial nature, and in which the Provinces 

are vitally interested. The Concurrent List contains 

subjects which are essentially of Provincial interest, I 

but which require uniform treatment and co-ordination ; 

throughout India. Having regard to the system of 

legislation prevalent in India till now, the importance 

of the Concurrent List cannot be over-stated. It 

is also to be remembered that the different Provinces 

of India are in many matters not equally advanced ; 

hence the importance of the Concurrent field, which 

enables the Federal Legislature to legislate while 

leaving sufficient freedom to the Provincial Legislature 

to vary Federal legislation to suit the Province, can 

hardly be doubted. This provision may open a fruitful 

field for litigation, but under the circumstances it is 
c nevitable. 

As regards the Federation and the States, there 
is only one list, that is to say, the Federal Legislative 
List. It is to be noted that in this list only those 
items are Federal which are accepted by the States 
as Federal by their respective Instruments of Accession, 
with all the limitations and reservations contained 
therein. There is no other list, as the whole of the 
residuary power is reserved to the States. 

The power of the Federal Legislature, or its legis- 
lative competence, extends to making laws for the 
whole or any part of British India or of any Federated 
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State, and that of the Provincial Legislature to making 
laws for the Province or any part thereof. 1 Federal 
Acts may have extra-territorial operation with respect 
to (a) British subjects and servants of the Crown in 
any part of India ; ( b ) British subjects domiciled in 
any part of India wherever they may be ; (c) to, or to 
persons on, ships or aircraft registered in British India 
or any Federated State wherever they may be ; ( d ) in 
the case of a matter on which the Federal Legislature 
will legislate for the State, to the subjects of that 
State wherever they may be ; ( e ) in the case of a law 
for the regulation or discipline of any naval, military, 
or air force raised in British India, to members of, 
and persons attached to, employed with or following, 
that force, wherever they may be. 

As already noted, the Constitution provides three 
lists for the subject-matter of Federal and Provincial 
laws, covering the whole known sphere of Government 
activities. 2 Provision is also made for the residual powers . 

The Federal Legislature alone has power to make 
laws as regards matters in the Federal List. It is to 
be noted that the legislative competence of the Federal 
Legislature as regards the States is strictly restricted 
to the matters accepted by the Instrument of Accession 
of the State concerned. 3 The Federal Legislature and 
the Provincial Legislatures have concurrent powers to 
make laws on matters in the Concurrent List. The 
Provincial Legislature alone has power to make laws 
on matters in the Provincial List. The Federal Legis- 
lature can legislate on matters in the Provincial List 
except for a Province or any part thereof. However, 
if the Governor-General in his discretion declares by 
proclamation that a grave emergency exists whereby 

IS. 99. 2 S. 100 (7th Schedule). See Appendix E. 3 S. 101. 
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the security of India is threatened, whether by war 
or internal disturbance, the Federal Legislature has 
power to make laws for a Province with respect to 
matters in the Provincial List. Thus the Federal 
Legislature may invade the field of the Provincial 
Legislature. But no Bill or amendment for this pur- 
pose shall be introduced without the previous sanction 
of the Governor-General given in his discretion, and 
before giving his sanction the Governor-General must 
satisfy himself that the proposed provision is proper. 
The Provincial Legislature is not debarred from 
legislating, but if Provincial legislation prior or sub- 
sequent to Federal legislation is repugnant to the 
Federal legislation, the latter shall prevail during its 
operation. The proclamation of emergency may be 
revoked by subsequent proclamation by the Governor- 
General. It must be communicated to the Secretary 
of State forthwith, and shall be laid before both 
Houses of Parliament, and ceases to operate at the 
end of six months, unless approved within that period 
by resolutions of both Houses of Parliament. Any 
such Federal law expires six months after the expiry 
of the proclamation of emergency. 1 Such a power is 
absent in the American, Canadian, and Australian 
Constitutions, except during war, when the Federation 
may legislate for the units on matters on which it 
cannot do so during peace. With all the devolution 
under the Act of 1935, the ultimate responsibility 
of the Governor-General to the Secretary of State 
for the peace and tranquillity of British India remains, 
and with a view to enabling him to discharge his 
responsibility, this power is given to the Federation. 
It is a legacy of the pre -Federation Constitution. 

1 S. 102. 
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The Federal Legislature may pass an Act for regu- 
lating any Provincial subject for two or more Provinces 
at the request of the Chambers of those Provinces 
expressed in resolutions to that effect. Such a Federal 
Act may be amended or repealed by the Provincial 
Legislatures. 1 

^ _ The residual power of legislation is 

Residual Powers . ■, A ° 

given to the Governor-General. The 

Governor-General in his discretion may by notification 
empower either the Federal Legislature or the Pro- 
vincial Legislature to enact a law on any subject- 
matter not enumerated in any of the three lists, or 
impose a tax not mentioned in them, and unless as 
otherwise directed, the executive authority of the 
Federation or of the Province, as the case may be, 
extends to the administration of any law so made. 2 
The three lists, as already stated, are so comprehensive 
and exhaustive as to render the aid of this provision 
unnecessary. Before allocating such a subject, the 
Governor-General has to satisfy himself that it is not 
already included in the lists, and he may seek the 
advisory opinion of the Federal Court. Before grant- 
ing his previous sanction to the introduction into the 
Federal Legislature of any Bill or amendment relating 
to a matter in the Concurrent List, the Governor- 
General should see that the Governments of the 
Provinces which will be affected by any such measure 
are duly consulted upon a proposal or proposals 
involving any burden on the revenues of the Province. 3 
When giving his assent to a Provincial law on a matter 
in the Concurrent List reserved for consideration on 
the ground of repugnancy to the Federal law, the 
Governor-General has to have due regard to the 

1 S. 103. 2 S. 104. 3 Draft Instrument of Instructions, XXV. 
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importance of preserving substantially the broad prin- 
ciples of those codes of law through which uniformity 
of legislation has hitherto been secured. 1 
Residual Powers as It is to be clearly noted that the 
regards the States question of residual powers refers 

to the Federal Legislature legislating for British India 
in relation to the Provinces, and for British India 
alone. As the whole field of legislative activity is 
mapped out in the three lists between the Federation 
and the Provinces of British India, a doubt may 
arise as to whether a subject unenumerated in either 
list falls within the Federal list or the Provincial list 
or the Concurrent list. To resolve this doubt, provision 
is made for the residuary power. As regards the 
States, there is only one list, that is to say the Federal 
List. There is no State List. Unlike in British India, 
the whole field of legislative activity is not mapped 
out. What is mapped out is only the Federal sphere 
with respect to every State. The residue rests entirely 
with the States. Hence, the question of residuary 
powers as between the Federal Legislature and the 
States does not arise. In other words, all powers not 
expressly conceded by the States to the Federation 
are expressly reserved to the States. ' 

The Federal Legislature may by its Act apply the 
Naval Discipline Act to the Indian naval forces, 
subject to such modifications as may be made by the 
Federal Act to adopt the provisions of the Imperial 
Act to Indian circumstances, and to such changes as 
may be made by the King in Council to regulate the 
relation of British forces and ships to those of India. 
But if the Indian forces and the ships of the Indian 
Navy are placed at the disposal of the Admiralty 

1 Draft Instrument of Instructions, XXVI. 
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the Naval Discipline Act shall have effect without 
any modifications or adaptations. 1 

The Federal Legislature, even if the subject is in 
the Federal List, has no power to give effect to inter- 
national legislation or the implementing of treaties 
and agreements with foreign countries in relation to 
the Provinces or States without the previous consent 
of the Governor of the Province or the Ruler of the 
State affected. 2 Any such Federal Act may be repealed 
by the Federation, or, when the treaty or agreement 
ceases to have effect, by the Province or the State. 
This restriction applies only where the subject-matter 
is not otherwise included in the Federal authority, 
exclusive or concurrent. 

Provisions as The very existence of the three fists 
to Repugnancy defining the jurisdictions of the Federal 

and the Provincial Legislatures makes it necessary 
to provide for cases of repugnancy or inconsistency 
between the Federal law and the Provincial law. 

If a Provincial law is repugnant to a Federal law 
which the Federal Legislature is competent to enact 
or to any existing Indian law on a matter in the 
Concurrent List, the Federal law either previous or 
subsequent to the Provincial law shall prevail, and 
the Provincial law, to the extent of the repugnancy, 
is void. In the Concurrent List the general precedent 
that a Federal law supersedes a Provincial law is not 
given full effect. On the Concurrent subjects, a Federal 
law or a Central law normally overrides a Provincial 
law. But if the Provincial law is reserved for the 
Governor-General or for the Crown and has received 
assent, it prevails over prior legislation, but the 
Federal Legislature may with the previous sanction 

*S. 105. 2 S. 106. 
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of the Governor-General in his discretion enact further 
legislation on the matter. 

It is to be noted that under the Act as regards all 
items accepted by the State as Federal, both the 
Federal Legislature and the States have concurrent 
power to legislate. This means that the laws of the 
Federal States and their right to legislate on the 
items accepted by them as Federal continue in force 
till the Federal Legislature enacts a law in respect of 
them. 

If a State law is repugnant to a Federal law which 
extends to that State, whether passed before or after 
the State law, it is void to the extent of the repugnancy, 
and the Federal law shall prevail. 1 This provision is 
necessary because, unlike the Provinces, the States 
are competent to legislate for their territories even 
on a subject accepted by them as Federal. 
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CHAPTER XIII 

LEGISLATIVE COMPETENCE OF INDIAN 

LEGISLATURES 

The Federal Legislature is a non-sovereign law- 
making body. It has no constituent powers. The power 
of the Imperial Parliament to legislate for British 
India is in no way affected by the Act of 1935. 1 This 
power was unequivocally asserted in the Preamble 
to the Act of 1919, which is not repealed though the 
Act itself is repealed. Positively the British Parliament 
can legislate for British India, and negatively the 
Federal Legislature is absolutely prohibited from 
legislating on certain subjects. Certain absolute 
restrictions are imposed on the legislative competence 
of the Federal Legislature. The Federal Legislature 
is not competent, firstly, to make any laws affecting 
the Sovereign or the Royal Family, or the Succession 
to the Crown or the sovereignty, dominion or suze- 
rainty of the Crown in any part of India, or the law 
of British nationality, or the Army Act, the Air Force 
Act, or the Naval Discipline Act, or the law of Prize 
or Prize courts ; secondly, to amend the Constitution 
Act itself except in so far as is expressly permitted 
by the provisions of the Act ; thirdly, to make any 
law derogating from any prerogative right of His 
Majesty to grant special leave to appeal to the Privy 
Council from any Court! The right of appeal to His 
Majesty is a prerogative right, but it has been negatived 

*S. no. , 
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by the. Irish Parliament and the Canadian Legislature 
acting under the Statute of Westminster; statutory 
provision has therefore been made to preserve this 
right. ^ 

Restrictions are also imposed on the law-making 
power of the Legislature. 1 The consent of the Governor- 
General given in his discretion is required for the 
introduction in the Federal Legislature of legislation 
which (a) repeals, amends or is repugnant to any 
provisions of any Act of Parliament extending to 
British India ; ( b ) repeals, amends or is repugnant to 
any Governor-Generars or Governor's Act, or any 
ordinance promulgated in his discretion by the 
Governor-General or a Governor; (c) affects matters 
in which the Governor-General is required to act in 
his discretion ; (d) repeals, amends or affects any 
Act relating to any police force; (e) affects the pro- 
cedure for criminal proceedings in which European 
British subjects are concerned ; (f) subjects persons 
not resident in British India to greater taxation than 
persons resident in British India, or subjects com- 
panies not wholly controlled and managed in British 
India to greater taxation than companies wholly 
controlled and managed therein (or which in other 
words discriminates against non-British Indians and 
non-British Indian companies in matters of taxation) ; 
(g) affects the grant of relief from any Federal tax on 
income in respect of income taxed or taxable in the 
United Kingdom. Further, no Bill or amendment 
affecting the coinage or currency, or the constitution 
or functions of the Reserve Bank of India, may 
be introduced in the Federal Legislature save with 
the sanction of the Governor-General given in his 

J S. 108 . 
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discretion. 1 Again, the previous sanction of the 
Governor-General is necessary to the introduction 
of a Bill or amendment prescribing professional 
qualifications. 

The legislative competence of the Provincial Legisla- 
tures is equally restricted. The previous sanction of 
the Governor-General given in his discretion is re- 
quired for the introduction of any Bill or amendment 
in the Provincial Legislatures which (a) repeals, 
amends or is repugnant to any provisions of any Act 
of Parliament extending to British India ; (6) repeals, 
amends or is repugnant to any Governor-General’s 
Act or any ordinance promulgated in his discretion 
by the Governor-General ; (c) affects matters in which 
the Governor-General is to act in his discretion ; 
(d) affects the procedure for criminal proceedings in 
which European British subjects are concerned. 
Moreover, the previous sanction of the Governor 
given in his discretion is required for the introduction 
of any Bill or amendment which ( i ) repeals or amends 
or is repugnant to any Governor’s Act or any ordinance 
promulgated by the Governor in his discretion; ( ii ) 
repeals, amends or affects any Act relating to any 

police force. 

In addition to these general provisions, prior sanc- 
tion of the Governor-General or a Governor is also 
requisite in certain other cases. Thu6 the Governor- 
5 General or Governor must sanction the introduction 
of financial Bills. 2 Then the Governor-General must 
sanction the introduction of any Bill in the Concurrent 
sphere which provides for the giving of directions to 
the Provincial Governments, or any Bill which affects 
taxation in which the Provinces are interested. 3 

1 s. 153. 2 s. 37. 3 S. 82. 
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Under the Instrument of Instructions 1 the Governor- 
General is directed not to assent to, but to reserve 
for the signification of His Majesty’s pleasure, (a) any 
Bill which would repeal or be repugnant to the pro- 
visions of any Act of Parliament extending to British 
India; (6) any Bill which in his opinion would, if it 
became law, so derogate from the powers of the High 
Court of any Province as to endanger the position 
which these Courts are by the said Act designed to 
fill; (c) any Bill passed by a Provincial Legislature 
and reserved for his consideration which would alter 
the character of the Permanent Settlement ; ( d ) any 
Bill regarding which he has doubts whether it does 
or does not offend against the provisions against 
discrimination, etc. 

The legislative competence of the Indian Legislature 
is thus restricted in a four-fold manner. Firstly, it 
has no constituent powers, and the power of the 
British Parliament to legislate for India is reiterated. 
Secondly, absolute restrictions are imposed with 
respect to certain matters, while the previous sanction 
of the Governor-General is necessary with respect to 
others. Thirdly, the Governor-General is directed to 
reserve certain Bills for the signification of His 
Majesty’s pleasure. In addition to this, the Governor- 
General and the Governor have the power of vetoing 
any Bill or disallowing it, and His Majesty may dis- 
allow an Act passed by the Indian Legislature within 
twelve months after it has received the assent of the 
Governor-General. Fourthly, all the provisions with 
respect to discrimination are also in the nature of 
restrictions on the legislative competence of the Legisla- 
ture. All these provisions in their cumulative effect 
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make it abundantly clear that the Indian Legislature 
is a non-sovereign law-making body. 

The legislative competence of the Indian Legislature 
differs from that of the Dominion Legislatures, which, 
under the Statute of Westminster, 1931, are both 
legislative and constituent assemblies. The Legisla- 
tures of Canada, the Union of South Africa, and the 
Irish Free State, which have adopted the provisions 
of the Statute of Westminster, are free from any 
legislative restrictions, save such as are due in the 
case of Canada to the federal character of the Constitu- 
tion. Australia and New Zealand, as they have not 
adopted the Statute of Westminster, are subject to 
the restrictions imposed by the Colonial Laws Validity 
Act of 1865, under which their Act, if repugnant to 
the Imperial law which applies to them, is to that 
extent void. Further, they have no competence for 
extra-territorial legislation. With their adoption of the 
Statute these legislative fetters will be abrogated. In 
the case of India, the limitations are partly absolute 
and partly conditional. The position of the Indian 
Legislatures under the Act of 1935 resembles to some 
extent that of the Dominion Legislatures under the 
Colonial Laws Validity Act of 1865. 1 

Provisions with Respect to Discrimination, etc. 

Fears have been entertained and expressed by 
British business men that the exercise of its power by 
the Indian Legislature may result in the imposition 
of penal tariffs on British goods, or in the application 
to them or to British companies of penal restrictive 
regulations with the object, not of fostering Indian 

1 See also Chapter XXIII. 
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trade, but of injuring and excluding British trade. 
Similarly, apprehensions have been felt by Indians 
that under the plea of safeguarding the legitimate 
interests of British business in India, India’s efforts 
to encourage her industries may be throttled. W 1 J 1 
the object of allaying these fears and suspicions on 
both sides, elaborate provisions with respect to these 
subjects are made in the Act. The cardinal principle 
of all the provisions relating to discrimination is 
reciprocity of treatment for the nationals of one 
country in the other country in all matters to which 
these provisions refer. Normally, these are not in the 
nature of the fundamental provisions of the Constitu- 
tion, but are only safeguards against possible dis- 
crimination. Having regard to the interests of the 
British in India and the insistence of British commercial 
interests on adequate and effective safeguards in the 
Constitution against discriminatory treatment, they 
are embodied in the Act as sections. 

British Subjects A British subject domiciled in the 
Domiciled in the United Kingdom is exempt from 
United Kingdom the operation of so much of any 

Federal or Provincial law as (a) imposes any restriction 
on the right of entry into British India; ( b ) imposes 
by reference to place of birth, race, descent, language, 
religion, domicile, residence or duration of residence, 
any disability, liability, restriction or condition in 
regard to travel, residence, the acquisition, holding, 
or disposal of property, the holding of public office, 
or the carrying on of any occupation, trade, business or 
profession. 1 This exemption is not valid if and so long 
as British subjects domiciled in British India are subject 
to any disability imposed in regard to the same matter 

X S. ill. 
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on the same grounds under the law of the United 
Kingdom. But the imposition of quarantine regulations 
or the exclusion or deportation of individuals, wherever 
domiciled, who are considered by any public authority 
to be undesirable persons, are not deemed restrictions 
on the right of entry. The Governor- General or 
Governor may in his discretion, to prevent any 
grave menace to the peace or tranquillity [of any 
part of India, or any part of the Province, and 
for the purpose of combating crimes of violence in- 
tended to overthrow the Government, suspend the 
operation of such exemptions for such time as he 
thinks fit. 

Discrimination in taxation either by Federal 

Taya tton ** 

Act or Provincial Act against British sub- 
jects domiciled in the United Kingdom or Burma, or 
companies incorporated under the laws of the United 
Kingdom or Burma either before or after the Act, 
is forbidden. Any Act which contravenes these pro- 
visions is invalid to the extent of the contravention. 
It constitutes discrimination if the law would result 
in rendering any such persons or companies liable to 
greater taxation than if they had been domiciled or 
incorporated in British India. A company incorporated 
and registered in Burma under Indian legislation before 
the Federation is deemed to be a company incorporated 
under the laws of Burma. 1 Companies incorporated 
before or after the Federal Act in the United Kingdom, 
their directors, the holders of their shares, debenture 
stock or bonds, their officers, agents, and servants, are 
to be deemed to comply with the requirements of any 
Federal or Provincial law as regards the place of 
incorporation, situation of their registered office, the 

1 S. 112. 
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currency in which their capital or loan is expressed; 
or the place of birth, race, descent, language, etc., 
of the directors, shareholders, officers, agents and 
servants. 

Companies Incorporated manner, companies in- 

in the United Kingdom corporated in the United King- 
atsd in India dom are deemed to be entitled 

to any total or partial exemption or preferential 
treatment in respect of Federal or Provincial taxation 
in relation to these matters. 1 But, in both these cases, 
the right to be treated on the same footing as Indian 
companies and to benefit by any exemption or prefer- 
ential treatment with regard to taxation, is dependent 
on similar reciprocal rights being given to Indian 
companies in the United Kingdom. If there is no 
such reciprocity, the right is lost. For all practical 
purposes, having regard to the nature and extent of 


Indian enterprise, this reciprocal right is of very little 
practical value to India. A British subject domiciled 
in the United Kingdom is deemed to comply with 
the requirements of the Federal or Provincial Act, 


as to place of birth, race, descent, etc., in respect of 
companies incorporated in India, so as to be eligible 
as director, shareholder, officer, agent or servant, 
provided reciprocal treatment is given in the United 
Kingdom to British subjects domiciled in British India. 
Similarly, on the basis of reciprocity, British companies 
are entitled to any total or partial exemption and to 
preferential treatment in respect of any Federal or 
Provincial taxation. For this purpose, a company 
registered in Burma under Indian law before the 
Federation is a company incorporated under the laws 
of British India. 2 


1 S. 113. 


2 S. 114. 
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Further, ships registered in the United 
Kingdom shall not be subject to any 
discriminatory treatment in respect of the ship or her 
master, officers, crew, passengers or cargo, as com- 
pared with ships registered in British India, except 
if there is discriminatory treatment of a like nature in 
the United Kingdom against ships registered in British 
India. This rule also applies to aircraft. 1 
Subsidies to Trade Companies incorporated in the 

United Kingdom before or after 
this Act are, on the basis of reciprocity, eligible for 
any grant, bounty or subsidy provided from public 
funds of the Federation or a Province for the encourage- 
ment of any trade or industry, where a company was 
not in existence at the date of the passing of this Act. 
In that case it is made a condition of eligibility for 
the grant that the company should be incorporated 
by or under Indian law ; that a proportion, not exceed- 
ing one half, of the directors are Indians ; and that the 
company shall give such reasonable facilities for the 
training of Indians as the Act may prescribe. For this 
purpose, a company incorporated in the United King- 
dom and owning ships which habitually trade to and 
from ports in India, is to be deemed to be carrying 
on business in India. 2 

Fiscal It was felt that a friendly settlement by 

Convention negotiation is by far the most appropri- 
ate and satisfactory method of dealing with the 
question of discrimination, and that this object can be 
achieved between Great Britain and India, by an 
appropriate convention based on reciprocity for the 
purpose of regulating these rights. It was admitted 
that the conventional method is preferable to the 

2 S. 116. 


»S. 115. 



COMPETENCE OF INDIAN LEGISLATURES 251 


statutory method and that agreement and goodwill 
form the most satisfactory basis for commercial 
relations between Great Britain and India. If the 
basis is conventional, it is also contractual, and Indians 
will not feel that it has been imposed upon them. 
The Act therefore makes provision to secure reciprocal 
treatment by convention. Accordingly, if a convention 
has been made between His Majesty’s Government and 
the Federation, and His Majesty is satisfied that the 
necessary legislation for implementing it has been 
passed by Parliament and by the Indian Legislature, 
he is empowered to declare by Order in Council that 
the statutory provisions in the Act shall not apply so 
long as the convention continues in force between the 
two countries. An Order in Council suspending the 
provisions ceases to have effect if and when the con- 
vention to which it relates expires or is terminated 
by either party thereto. 1 The objection has been put 
forward that, considering the acquired industrial 
advantages of Great Britain and the industrial back- 
wardness of India not due to natural handicaps, the 
insistence on reciprocity of treatment in the absence 
of equality of conditions is not reasonable. 


Professional and It was suggested in some quar- 

Teohnical Quajlifica- ters that the Indian Legislature, 
tions in General , . , , . . , , ® 

which has a right to prescribe 
the conditions under which the practice of professions 
generally is to be carried on in India, might discriminate 
against persons holding qualifications acquired in the 
United Kingdom. The right of the Legislature to 
prescribe these conditions cannot be restricted. But 


with the object of securing to these persons the 
statutory right to continue to practise notwithstanding 


*S. 118. 
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any future Act of the Indian Legislature or a Provincial 
Legislature, the Act provides that no legislation 
laying down professional or technical qualifications for 
the exercise of any profession, occupation, trade or 
business, or the holding of any office in British India, 
can be introduced without the previous sanction of the 
Governor-General in his discretion or of the Governor 
in his discretion. The Governor-General or Governor 
shall not give his sanction to such legislation unless 
provision is made therein to secure that no person 
lawfully practising any profession, carrying on any 
occupation, trade or business, or holding any office 
in British India at the time shall be debarred from 
continuing to do so unless it is necessary in the interests 
of the public. Further, all regulations for this purpose 
made under any Federal or Provincial Act must be 
published four months before they come into operation. 
If, within two months after publication, the Governor- 
General or Governor receives representations against 
them and is satisfied that there is good ground for the 
complaints, he may in his individual judgment, by 
public notification, disallow the regulations or any of 
them. 1 The Governor-General may apply these 
principles to regulations made under any Indian law 
existing before this Act comes into operation, and 
the functions under the Federal or Provincial law shall 
be performed by the Governor -General or the Governor 
in his individual judgment. 2 

Medical The profession of medicine has received 

Qualifications special protection. An attempt was 

once made by the Indian Legislature to restrict the 
right of British medical practitioners with British 

1 Regulations include rules, bye-laws, orders and ordinances. 

2 S. 119. 
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qualifications to practise. Parliament has therefore 
provided elaborate safeguards in their favour. The 
basic principle of these provisions is reciprocity. The 
Medical Practitioners’ Act of 1886, which is applied 
to British India, accords recognition to Indian prac- 
titioners registered in the United Kingdom. It entitles 
any person who holds an Indian medical diploma 
recognized for the time being by the General Medical 
Council as furnishing a sufficient guarantee of his 
possession of the requisite knowledge and skill for the 
efficient practice of medicine, surgery, and midwifery, 
to be registered on application in the Medical Register 
of the United Kingdom. The Act also provides that 
where the General Medical Council have refused to 
recognize a medical diploma for this purpose, the 
Privy Council, on application being made to them, 
may, if they think fit, after considering the application 
and after communication with the General Medical 
Council, order the latter to recognize the diploma, 
and the Council are thereupon under a statutory 
obligation to do so. There is also in India a Medical 
Council set up under the Indian Medical Councils Act 
of 1933 with analogous rights and powers to those of] 
the British Medical Council. To secure equal treatment 
for British medical practitioners in India, it is pro- 
vided that British medical practitioners domiciled in 
the United Kingdom or India, duly qualified in the 
United Kingdom, shall not by virtue of any existing 
Indian Act or Federal Act or Provincial Act be excluded 
from practising medicine, surgery or midwifery in 
British India or from being registered therein as 
qualified medical practitioners, except on the ground 
that the diploma held by him is not sufficient proof 
of his knowledge and skill for the practice of the 
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profession. But he shall not be excluded on this ground 
unless twelve months’ notice is given to the Governor- 
General and to the University or other body granting 
that diploma, and unless the Privy Council, if appealed 
to, holds that the diploma does not furnish sufficient 
guarantee of his possession of the requisite skill and 
knowledge. Provision is made enabling any University 
or other body which grants such a diploma, if aggrieved 
at the exclusion of such a practitioner, to apply to the 
Privy Council, which, after having considered the 
evidence and representations, shall determine whether 
the diploma 1 in question does furnish such a guarantee, 
and shall communicate its decision to the Governor- 
General, who shall cause it to be published. Thus the 
same treatment which Indians receive in the United 
Kingdom is secured statutorily to British practitioners 
in India. The power of any recognized authority in the 
United Kingdom or British India to suspend or debar 
any person from practice on the ground of misconduct, 
or to remove any person from a register on that 
ground, remains unaffected. 2 Provision is also made 
for safeguarding persons domiciled in Burma and 
entitled to practise in the United Kingdom under 
British or Burmese qualifications. Again, any medical 
officer on the active list of the Indian Medical Service 
or any other branch of His Majesty’s forces is auto- 
matically entitled to be registered in British India as 
so qualified to practise in British India, and thus 
secures his right to treat the civil population. 3 

All these provisions aimed at preventing discrimina- 
tion against British subjects domiciled in the United 

1 Diploma includes any certificate, degree, fellowship, or other 
document or status granted to persons passing examinations. 

2 S. 120. 
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Kingdom, or companies incorporated in the United 
Kingdom, or ships or aircraft owned by Britishers, or 
British professional men, are very complex. All these 
matters are within the legitimate ambit of the Legisla- 
ture. Any attempts to restrict that ambit statutorily 
or even conditionally, or even on the ground of 
reciprocity, are unknown to the Dominion Constitu- 
tions. They are incompatible with the grant of full 
legislative power to the Federal and Provincial Legisla- 
tures. Legally, this view is unchallengeable. But these 
provisions are in the nature of safeguards to protect 
the interests of British citizens who have acquired 
vested interests in various spheres of India’s life 
in the course of British rule in India. Having 
regard to the amount of capital invested by the 
British 1 in India, and the position occupied by British 
professional men in Indian business, and by the 
practitioners in various professions, and also by the 
members of the Services, and finally having regard 
to the conception of partnership between the United 
Kingdom and India, which is mutually beneficial 
to both countries, these provisions are not only 

justified, but are considered essential and beneficial 
to India. / 


Rights in the 
Nature of 

Fundamental Rights 

of different kinds 


Some Indians insisted that the 
Constitution should contain a 
declaration of fundamental rights 
to reassure the minorities and to 


assert the equality of all persons before the Law, and 
i for other like purposes. In many constitutions, notably 
those of the European States, after the War, there is 
an explicit declaration of the fundamental rights of 


1 It is estimated that the total British capital invested in India 
is one thousand million pounds. 
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citizens. With the exception of the English Constitu- 
tion 1 all modern constitutions contain provisions 
declaring these rights. The necessity for these pro- 
visions is recognized. In England the principles of the 
Constitution do not originate in the Constitution, but 
the Constitution itself originates and is based on the 
fundamental rights of the individuals. These rights 
are assumed, and every attention is directed to securing 
effective measures for enforcing those rights. But the 
English precedent is an exception. However, the 
Indian demand was negatived on the ground that such 
a declaration is not of any great practical value. 
“Abstract declarations are useless unless there exist 
the will and the means to make them effective. ” It 
was further negatived on the ground that the States 
had made it abundantly clear that no declaration of 
fundamental rights is to apply in State territories, and 
that it would be altogether anomalous if such a declara- 
tion had legal force in part only of the area of the 
Federation. While negativing this demand, the Consti- 
tution has given effect to some of the legal principles 
analogous to these rights, and these principles are 
embodied in the provisions which impose restrictions 
on the Legislature and Executive in certain matters. 
No Provincial Legislature or Government, by reason 
of its power as to trade and commerce in the Province 
and the production, supply and distribution of com- 
modities, has power to prohibit or restrict the entry 
into, or export from, the Province of goods of any 
description, nor has it power to discriminate in toll, 
cess, tax or due as between the goods manufactured 
or produced in the Province and other goods, or 

I 1 There is no such declaration of fundamental rights even m 

I the constitutions of Canada and Australia. 
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between goods manufactured and produced outside 
the Province according to locality. Any law passed in 
contravention of this provision is to the extent of 
the contravention invalid. 1 - 

Further, it is provided that no subject of His Majesty 
domiciled in India shall on grounds only of religion, 
place of birth, descent, colour or any of them be 
ineligible for office under the Crown in India, or be 
prohibited on any such grounds from acquiring, 
holding or disposing of property or carrying on any 
occupation, trade, business or profession in British 
India. But this prohibition does not exclude legislation 
prohibiting absolutely or partially the sale or mortgage 
of agricultural land, situate in any particular area and 
owned by agriculturists, to non-agriculturists, or to 
interfere with any rights of members of a community 
that arise from personal law or custom having the force 
of law. 2 This provision is in addition to the special 
responsibility of the Governor-General or Governor 
for safeguarding the legitimate interests of the 
minorities. The possibility of expropriation is recog- 
nized. Hence it is provided that no person may be 
deprived of his property in British India save by the 
authority of law. Laws, either Federal or Provincial, 
authorising the compulsory acquisition for public 
purposes of land, or any commercial or industrial 
undertaking or interest therein, must also provide 
for the payment of compensation for the property 
acquired, and must specify either the amount or 
t the principles and the mode in which it is to be 
assessed. Further, the prior sanction of the Governor- 
• General or Governor is necessary to any Federal or 
Provincial Bill transferring land to public ownership, 

1 s * 297. 2 s> 298. 
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or modifying rights therein, including land revenue 
rights. 1 

Similarly, it is provided that no rights or privileges 
in respect of land granted before January 1, 1870, 
or thereafter for services rendered, and no pensions 
awarded for political considerations or on compassionate 
grounds shall be taken away or varied except with the 
assent of the Governor-General or Governor given in 
his individual judgment. This protection is given for 
the rights and privileges and the pensions of persons 
who have rendered services to the Government. 2 The 
remedy for a breach of any condition on which the 
grant is made is not affected by this provision. 

All these provisions are intended to serve the pur- 
pose of a declaration of the fundamental rights of 
1 citizens. 

1 S. 299. 44 Land” includes immovable property of every kind 

and any rights in or over such property, and “undertaking” includes 
part of an undertaking. 


CHAPTER XIV 


ADMINISTRATIVE RELATIONS BETWEEN 
FEDERATION, PROVINCES AND STATES 


Under the New Constitution, British India is trans- 
formed from a unitary into a Federal State, and the 
respective spheres of the Centre and of the Provinces 
are strictly delimited, and the jurisdiction of each 
(except in the Concurrent List) excludes the jurisdiction 
of the other. But it is necessary to remember that 
while the Provinces are autonomous, the ultimate and 
residuary responsibility for the peace and tranquillity 
of the whole of India vests in the Governor-General, 
which requires the supervision and control of Pro- 
vincial Governments by the Governor-General. There 
is a necessity for an effective administrative nexus 
between the Federation and its constituent units. 


As the ambit of the legislative and executive authority 

General Federation and its constituent units 

is delimited, it is expressly provided that 
the executive authority of the Provinces and the 
Federated States shall be so exercised as to secure 


respect for the laws of the Federation applicable to 
the Provinces and the States . 1 But in the exercise of 
the executive authority of the Federation in any 
Province or State, regard shall be had to the interests 
of the Province or State . 2 Thus there is a statutory 

° f r he Fec l eral Legislature in relation to any Province 
Produce referenco 10 an y existing Indian law applying in that 
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obligation imposed on the Provinces and the States 
to secure respect for Federal laws within their terri- 
tories. The Governor-General may direct any Governor 
to act as his agent in the Province in respect of tribal 
areas, defence, foreign affairs or ecclesiastical affairs, 
and in this capacity the * Governor shall act in his 
discretion subject to the directions of the Governor- 
General. 1 

To understand the administrative nexus, it is to 
be remembered that Administration generally includes 
three things: (a) the prescribing of regulations for 
giving effect to the laws and activities of the Federal 
Government, including the issue of explanatory circu- 
lars and instructions ; ( b ) the actual carrying out of 
the laws and regulations on the spot by means of 
officials ; and (c) the function of inspection. 

As regards the British Indian Provinces, the Act 
provides four methods of Provincial or local administra- 
tion of Federal laws : ( i ) In some matters the Federal 
subjects are administered in Provinces directly by the 
Federal officers. ( ii ) The Governor-General may, with 
the consent of the Government of a Province, entrust 
either conditionally or unconditionally to the Provincial 
Government, or its officers, functions in relation to 
any matter to which the executive authority of the 
Federation extends. 2 (Hi) the Federal Government 
may by a Federal Act confer powers and impose 
duties upon a Province or officers and authorities 
thereof. 3 If methods (ii) and (Hi) are adopted, the 
Province shall be paid such sum as may be agreed or, 
in default of agreement, determined by arbitration in 
respect of any extra cost of administration incurre 
by the Province. The Federal Government lays down 
1 s. 123. 2 s. 124 (i). 3 S. 124 (2). 
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detailed regulations for giving effect to its laws and 
activities, and the Provinces are under an obligation 
under the Act to enforce all the laws in the Provinces. 
The Federal Government has also the power of inspec- 
tion in Federal matters. 

As regards the States, the Act provides four possible 
methods of dealing with local administration: (1) The 
administration may, with the Ruler’s consent, be 
entrusted to him or to his officers by the Governor- 
General. 1 It is the Federal Government which decides 
in any given case whether and to what extent local 
administration is to be entrusted to the Ruler. If 
the local administration is entrusted unconditionally 
to the Ruler, his officials alone will apply the laws in 
the State, and they will be under his control, subject 
only to following the instructions issued by the Federal 
Government. The administration may also be en- 
trusted to the States partially and conditionally. 

Secondly, the Federal Legislature by its Act may 
confer powers and impose duties on the State or upon 
officers and authorities thereof to be designated for 
the purpose by the Ruler. 2 The Federal Act itself 
lays down in a binding manner what the State and 
its officers are to do in the way of administering the 
Act, although it rests with the Ruler to designate the 
persons who are to carry out the duties provided for. 
The Act may withdraw the officers designated from 
the Ruler’s control and authority, and place them 
entirely under the authority of the Federal Government. 
In case these methods are adopted, the Act provides 
that there shall be paid to the State such sum as may 
be agreed, or, in default of agreement, determined by 
arbitration, in respect of any extra cost of administra- 

1 S. 124 (1). 2 s< X24 (3). 
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tion incurred by the State in connection with the exercise 
of the powers and duties conferred or imposed upon it. 1 

The third method is to entrust the administration 
to the State under an agreement. It is provided that, 
notwithstanding anything in the Act, agreements may, 
and, if provision has been made in the Instrument of 
Accession, shall be made between the Governor- 
General and the Ruler for the exercise by the Ruler 
or his officers of functions in relation to the administra- 
tion in his State of any law of the Federal Legislature 
which applies therein. Any such agreement must 
contain provisions enabling the Governor-General to 
satisfy himself, by inspection or otherwise, that the 
administration of the law to which the agreement 
relates is carried out in accordance with the policy 
of the Federal Government, and, if he is not so satisfied, 
the Governor-General in his discretion may issue such 
directions to the Ruler as he thinks fit. 2 It is under- 
stood that only large States and those in which good 
and efficient administration is most likely to be pro- 
vided will get the advantage of such an agreement. 
It is to be noted that the undertaking of local adminis- 
tration by the States under such an agreement does 
not entitle them to any payment for the expenses of 
the administration. 

Fourthly, if there is no reservation in the Instrument 
of Accession by a State, or any of the arrangements 
already stated, the Federal Government itself D& a y 
administer the Federal law in a State by means of 
Federal officials under the Federal Government s 

direct and exclusive control, 

Provincial executive authority shall be so exercise 
as not to impede or prejudice the Federal executive 

!S. 124 (4). 2 S. 125. 
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authority. The Federal executive authority extends 
to giving directions to Provinces for that purpose. 
The Federation is authorized to give directions to the 
Provincial Governments on matters of the execution 
of Federal laws on concurrent issues, but the previous 
sanction of the Governor-General in his discretion is 
necessary to the introduction of any Bill or amendment 
in the Legislature authorising such directions. The 
Federation is also authorized to give directions to the 
Provinces for the construction and maintenance of 
means of communication of military importance, 
though usually the Federation itself will construct 
and maintain them under its powers of defence. If 
such directions are not given effect to by any Province, 
the Governor-General in his discretion may issue orders 
to the Governor embodying those directions, and the 
Governor under his special responsibility has to give 
effect to those orders, even against the advice of 
Ministers. Finally, the Governor-General in his dis- 
cretion may issue orders to the Governor of a Province 
as to the mode in which the Provincial executive 
authority for preventing grave menace to the peace 
or tranquillity of India is to be exercised . 1 Thus, the 
powers of the Governor-General to give directions in 
certain matters and to issue orders for certain other 
matters are comprehensive. It may be stated that' 
these powers are incompatible with Provincial Auto-! 
nomy, but having regard to the responsibility of the 

Governor-General for the Government of India, they 1 
are inevitable. 1/ 

As regards the States, the executive authority of 
the State shall be so exercised as not to impede or 
prejudice the exercise of Federal authority under any 

*S. 126. 
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law. Any question as to whether the executive author- 
ity of the Federation is exercisable in a State, or as 
to its extent, is to be determined at the instance of 
the Federation or the Ruler by the Federal Court in 
the exercise of its original jurisdiction. If the Governor- 
General finds that the Ruler has failed to fulfil his ^ 
obligations in the matter, he may in his discretion, 
after considering the representations of the Ruler on 
the matter, if not satisfied with the executive action 
of the State, issue the necessary instructions to the 
Ruler. 1 This provision is to secure the execution of 
the Federal laws in the States. Having regard to the 
status of the Rulers, these directions have not the 
same force as those issued to the Governors under 
similar circumstances. If the Governors fail to give 
effect to the directions, they can be dealt with con- 
stitutionally by Parliament, to which they are 
responsible. If the Rulers fail to give effect to the 
directions, there is no provision in the Constitution 
to deal with the situation, except in so far as it can 

be dealt with under Patamountcy. 

The Federation, if it requires any land situate in 
the Province for a Federal purpose, may require the 
Province to acquire it on behalf and at the expense of 
the Federation, and if it is Government land, to 
transfer it to the Federation at a price agreed upon, 
or in default of agreement determined by an arbitrator 
appointed by the Chief Justice of India. 2 

Broadcasting is of vital importance in 
Broadcasting creating> influencing and guiding public 

opinion in modem times. Having regard to the close 
connection between public opinion and executive action 
or policy, the Constitution has made comprehensive 

1 S. 128. *S. 127. 
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provisions as regards broadcasting. It was suggested 
that, for the purposes of both legislation and adminis- 
tration, broadcasting should be a Federal subject, but 
that suggestion was not accepted, and the control of 
the Federal Government over Provinces and States is 
asserted only in certain matters and under certain 
circumstances. It is provided that the Federal Govern- 
ment shall not unreasonably refuse to allow a Provincial ; 
Government or the Ruler of a State to construct and 
use transmitters in the Province or State, and to I 
regulate and impose fees for their use or the use of 
receiving apparatus. But this does not empower the 
Province or the State to regulate the use of trans- 
mitters constructed or maintained or authorised by 
the Federal Government. The functions entrusted to 
a Provincial Government or a Ruler shall be exercised 
subject to conditions, including those relating to 
finance, made by the Federal Government, but the 
matter broadcast by, or by authority of, the Provincial 
Government or a Ruler, except in so far as it appears 
to be necessary to enable the Governor-General to 
discharge his functions in his discretion or in respect 
of the peace or tranquillity of India in his individual 
judgment, shall not be subject to conditions. Every 
Federal Act relating to broadcasting shall secure that 
effect will be given to these provisions. Any question 
as to whether any condition imposed, or any refusal 
to entrust functions to a Province or a State, is un- 
reasonable, is to be decided by the Governor-General 
in his discretion . 1 


Interference with 
Water Supplies 

use and control, 


The Government of India has 
always a common law right to 
in the public interest, the water 

l S. 129. 
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supply of the country, and a similar right has been 
asserted by the legislation of more than one Province 
as regards the water supplies of the Province. Under 
the Act of 1919, water supply was a Provincial subject 
for legislation and administration. But the Central 
Legislature could also legislate upon it with regard 
to matters of inter-Provincial concern, or affecting the 
relations of Provinces with any other territory. Its 
administration in a Province was reserved to the 
Governor in Council. Thus it was under the control 
of the Secretary of State, who finally decided claims 
or disputes arising between one Provincial Govern- 
ment and another, or between a Province and a State. 

There are many rivers or watercourses running 
through more than one Province, and there are some 
which rim through a Province and a State or a State 
and a Province. With the adoption of a Federal 
Constitution, disputes amongst the various units relat- 
ing to this subject are not unlikely. The Act provides 
that if a Province or State complains to the Governor- 
General that it is affected prejudicially by any executive 
action or non-action or legislation of another unit with 
respect to the use, distribution, or control from any 
natural source of supply, the Governor- General may, 
if he regards the issue as serious, appoint a Commission 
of experts in irrigation, engineering, administration, 
finance or law, to investigate the matter and report 
on it with its recommendations. If necessary, the 
Governor-General may refer the matter to the Com- 
mission for further report. To assist the Commission, 
the Federal Court shall make orders or issue letters of 
request for the purposes of the proceedings before the 
Commission. After considering the report of the 
Commission, the Governor-General shall decide and 
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make any order he thinks proper, unless, before his 
decision is given, the Province or Ruler asks for 
decision by the King in Council. The order of either 
authority — the King in Council or Governor-General 
— shall override any Federal or Provincial or State j 
Act to the extent of its repugnancy to the order. 
Such a decision or order may be varied on further 
application from any party concerned. In the case of 
a decision or order by the King in Council, it may be 
referred back by the Governor-General to the King 
in Council, who may vary it. The order shall also 
fix the amount of costs to be paid to the Commission 
or Province or State or to other persons, and specify the 
persons liable for the costs, and the part of the order 
relating to the costs may be enforced as if it were an 
order made by the Federal Court. The Governor- 
General is similarly empowered in cases affecting the 
water supply of Chief Commissioners’ Provinces. In 
all matters relating to interference with water supplies, 
and orders issued and action taken on them, the 
jurisdiction of the courts is excluded. A Ruler of a 
State may exclude the application of the provisions 
as to water supplies by his Instrument of Accession . 1 
Inter-Provincial There are many problems in India 
Co-operation which are common to all the Prov- 

inces, and whose solution is only possible if attempted 
on a uniform All-India basis. Under the Act of 1919, 
the Governor-General in Council has the power to 
decide questions arising between two Provinces in 
cases where the Provinces fail to arrive at an agree- 
ment. The necessity for machinery to adjust disputes 
or claims between Provinces, and for evolving and 
adopting a common policy affecting all the Provinces 

1 Ss. 130 to 134. 
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interested in these subjects, cannot be exaggerated. 
The desirability for establishing this inter-Provincial 
machinery was recognized, but the Act does not 
provide the actual machinery. It provides for setting 
up such machinery in the light of experience and the 
working of the new Constitution. The Act gives power 
to the King in Council to set up an Inter-Provincial 
Council charged with the duty of enquiring into and 
advising on all disputes between Provinces, and dis- 
cussing subjects in which some or all of the Provinces 
have a common interest and making recommendations 
upon them, and in particular for the better co- 
ordination of policy and action with respect to those 
subjects. The Order establishing such a Council may 
make provision for representatives of Indian States 
to participate in the work of the Council. 1 

Thus the new Constitution, which recognizes the 
autonomy of the federating units, also establishes an 
administrative nexus between the Federation and the 
units. There are legislative and administrative nexuses 
both for the security and the safety of the States and 


for securing uniformity and co-ordination in matters 
of common interest, and also for dealing with the 
inevitable disputes in certain matters in which more 
than one Province is interested. On the cumulative 
effect of these provisions, there is an impress of the 
fact that India had a centralized government before 
the Federation. This is inevitable and desirable. 


*S. 135. 


CHAPTER XV 


FEDERAL FINANCE 


1. Historical 

Finance is the life-blood of a modern State. The 
success or otherwise of the Federal Constitution in 
India depends upon its financial provisions in relation 
both to the Federation and to the federating units. 
The effect and the implications of these provisions 
cannot be appreciated unless they are viewed in 
historical perspective. With this object, it is necessary 
to review briefly the history of the financial relations 
between the Government of India and the Provinces. 

The East India Company, working on commercial 
principles, kept full control of all revenues and ex- 
penditure in its own hands. Till 1858 there was a highly 
centralized system of government under which the 
Governor-General in Council retained complete control 
over financial resources as well as expenditure. Though 
there w'as a complete re-organization of the finances of 
British India after the transfer of the government from 
the Company to the Crown in 1858, no innovation was 
made in this respect. The Provincial Governments 
remained merely agents of the Central Government for 
I collecting revenues, and they could not incur any 
expenditure, however trivial, without the formal orders 
of the Government of India. In short, in 1861 there was 
complete, thorough, and effective financial centraliza- 
tion. The financial history of the next sixty years is 

• ^ * 269 
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very largely a history of the growth of the financial 
authority of the Provincial Governments by a gradual 
process of devolution of powers to them from the 
Central Government. The deficit in the Central 
budget and the financial stringency in 1859 rendered 
relaxation of central control over the Provinces im- 
possible. The centralized system had three defects: 
(1) the distribution of the public income among the 
Provincial Governments every year degenerated into 
something like a scramble in which the most violent 
had the advantage ; (2) as local economy brought no 
local advantage, the incentive to avoid waste was 
reduced to a minimum ; and (3) as no local growth 
of income led to local measures of improvement, the 
interest in developing the public revenues was also 
C brought down to the lowest level. To remove some 
of these defects, Lord Mayo’s Government ixL~132SL 
took the first important step towards financial de- 
centralization. An attempt was made to make the 
Provincial Governments responsible for the manage- 
ment of their own Provinces. Each Provincial Govern- 
ment was given a fixed grant for the upkeep of definite 
services such as police, jails, education, and the 
medical services, with conditional powers to provide 
for additional expenditure by the exercise of economy , 
and if necessary by raising local taxes. The Govern- 
ment of India retained all the residuary revenues for 
its own needs. 

This limited measure proved markedly successful 
and provided the justification for a further step taken 
' during the time of Lord Lytton in 1877. Important 
heads of revenue such as stamp duty , alcoholic 
excise and income tax collected in the Provinces were 
provincialized, while the responsibility of the Provinces 
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in regard to expenditure was extended to the depart- 
ments of land revenue, general administration, and law 
and justice. Fixed grants from the Centre continued, 
however, and in the case of two Provinces a definite 
proportion of land revenue was assigned in lieu of a 
fixed sum. For the first time, there was a classification 
of the revenue heads into Central, Provincial and 
Divided. The growing needs of other Provinces were 
met by treating land revenue as one of the Divided 
heads. Settlements on these lines were made with 
the Provinces for five years, and they were renewed 
every fifth year. In 1904 they were made quasi- 
permanent. The Decentralization C ommi ssion (1 90 8 ) 
considered the question, but did not : propose any 
changes. InjL 911 Lord Hardinge’s Government made the 
settlement permanent. In distributing these revenues, 
the respective needs of the Provinces were taken into 
consideration, but it is rightly pointed out that in 
practice that Province came off best which was able 
to exercise the greatest pressure at Delhi or Simla. 

To summarize the position before the Reforms of 
1919, the heads of revenue were classified into Central, 
Provincial, and D ivided . Customs, Salt, Opium,! 
Railways, Posts and Telegraphs, Mint, and Tributes 
from Native Princes were Central heads. Registration, - 
Police, Education, Law and Justice, Medical Relief, : 
Minor Irrigation, Provincial Civil Works, were Pro- \ 
vincial heads; Land Revenue, Excise, Income Tax, 
Stamps, Forest, and Major Irrigation were Divided 
i heads. Receipts from the first went to the Central 
Government, from the second to the Provincial 
Governments ; while those from the third were shared 
equally by the Central and Provincial Governments. 
The Central Government was responsible for Central 



272 THE NEW CONSTITUTION OF INDIA 


expenditure, and Provincial Governments for Pro- 
vincial expenditure. The Provincial Governments had 
no independent power of taxation or of borrowing, 
and there was a strict Central budgetary control over 
the Provincial Governments. 

The Montagu-Chelmsford Report is an important 
document in the history of financial devolution in 
India. After reviewing the then existing financial 
system, the joint authors pointed out how seriously 
it operated as an obstacle to Provincial enfranchise- 
ment. They laid down that financial devolution was a 
condition precedent to the introduction of a measure 
of responsibility in the Provinces. With this object, 
they formulated a new basis of financial settlement to 
suit a wide measure of administrative and legislative 
devolution. The scheme was based on the abolition 
of divided heads and the securing of independent 
sources of revenue to the Centre and the Provinces 
to meet their respective obligations. A clear-cut 
division of the revenue heads was made. Income tax 
was made Central, while stamps were classified as 
general and judicial, the former Central and the latter 
Provincial. This redistribution of the sources of 
revenue resulted in a deficit of ten crores in the Central 


budget. Hence, as a transitional measure to maintain 
the existing relative financial position of the Centre 
and the Provinces, a system of contribution from each 
Province to the Centre was adopted. Such contribu- 
tions were fixed on the estimated Provincial surpluses 
resulting from the redistribution of the heads of 
revenue. For this purpose, a Committee was appointed 
under Lord Meston, which made its award fixing the 

! contribution from the Provinces. 

Thus, under the Act of 1919, the most important 
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sources of Provincial revenue were: (1) Receipts from 
irrigation, land revenue, forests, excise and alcoholic 
liquors and narcotics, stamps and minerals ; (2) a 
share in the growth of revenue derived from income 
tax in the Provinces so far as that growth is attributable 
to an increase in the amount assessed ; (3) proceeds 
of any tax which may lawfully be imposed for Provincial 
purposes. The Provincial Legislature was empowered 
to impose a new tax if it is included in the Schedule. 
Such new taxes were either for the local Governments 
(succession duties, tax on betting, advertisements, 
amusements and specified luxuries), or for local 
authorities (stalls, taxes on buildings, terminal taxes 
and professional taxes). The sources of the Central 
Government were not specified as such in the Act, 
but the subjects classified as Central included customs, 
posts and telegraphs, railways, the cultivation of 
opium and its sale for export, mints and tributes from 
Native Princes. The residuary power of taxation 
remained with the Central Government. Provincial 
Governments were for the first time empowered to 
borrow loans for certain purposes on certain conditions. 
Provincial Accounts were separated and the budgetary 
control of the Central Government was relaxed. 

This arrangement was seriously criticized. The 
Meston Award was condemned by almost all Provinces 
on different grounds. It was pointed out that the 
Central Government took all the elastic sources of 
revenue with fixed expenditure, while the Provincial 
Governments were given inelastic sources of revenue 
and growing heads of expenditure. 

Development It was anticipated that the substantial 
since 1919 initial surpluses which the Provinces 
were expected to get under the new scheme would 
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enable the Ministers to develop the nation-building 
departments without resort to fresh taxation. How- 
ever, circumstances rendered the realization of these 
hopes impossible, and the expected surpluses turned 
out to be actual deficits, thus disabling the Ministers 
from carrying out useful work in their departments. 
So far from there being any marked development of 
the nation-building services entrusted to Ministers, 
the expenditure on them at the end of 1923-24 was 
actually less than in 1921—22. The financial difficulties 
of the Central Government were equally great. In the 
first budget of the Central Government under the 
reformed Constitution, taxes were increased and 
added, and it was hoped that this would provide a 
surplus, whereas in fact it revealed a deficit of eighteen 
crores of rupees. Additional taxation was imposed in 
the following year, and still there was no balanced 
budget. When strict economy and retrenchment were 
practised on the recommendations of the Inchcape 
Committee, financial equilibrium was restored by 
1927—28, when the Provincial contributions were also 
abolished. After 1928, neither the Central Government 
nor the Provincial Governments were in a flourishing 
condition. Mr. W. T. Layton, who acted as Financial 
Assessor to the Statutory Commission, reviewed the 
sources of revenue and the obligations of the Central 
and Provincial Governments. He pointed out that the 
expenditure in India on social and beneficent services 
was remarkably low, whilst that on the defence services 
was remarkably high. Keeping this in mind, he 
suggested a scheme for the division of the sources 
of revenue between the Centre and the Provinces on 
a federal basis. As the recommendations of the Simon 
Commission were not considered on their merits 
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owing to the subsequent political developments, Mr. 
Layton’s scheme was dropped. With the acceptance 
of the scheme of an All-India Federation, the subject 
of the distribution of the sources of revenue was care- 
fully considered by a special Committee of the Second 
Round Table Conference under Lord Peel. This 
Committee laid down the general principles upon which 
the financial resources and obligations of India should 
be apportioned between the Federation and the British 
Provinces and the States. The Committee laid down 
that the Federal sources of revenue should be largely 
confined to indirect taxes, but it stated that as in 
practice indirect taxes alone were found to be inadequate 
for Federal needs in other Federations, the Federation 
should have some portion of direct taxes also. This 
Committee left the question of details to be decided 
by another Committee. In 1932 the Facts-Finding 
Committee under Lord Eustace Percy examined the 
details in the light of the principles laid down by the 
Peel Committee. The allocation of the revenue heads 
in the new Constitution is based on the findings of 
this Committee. 

2. The Problem of Federal Finance 

Financial stability, the creation and operation of 
the Reserve Bank, the balancing of the budget, the 
provision of adequate reserves and the attainment of 
favourable trade balances, were laid down as the 
requisite conditions for the inauguration of the Federa- 
tion. Most of these conditions were more or less 
fulfilled by the end of 1935. However, the problem 
of Federal finance, namely, the distribution of the 
sources of revenue between the Federal Government 
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and the federating units to meet their respective needs 
presented great difficulty. The problem as presented 
to the authors of the Constitution is easily stated. 
The revenues of the Central and Provincial Govern- 
ments have considerably fallen in recent years. Some 
of the new Provinces are likely to remain deficit 
Provinces. Their revenue will be inadequate to meet 
their normal requirements. Hence they will have to 
be subsidized by subventions or grants from the 
Central Government. The separation of Burma will 
result in a loss of three crores of rupees to the Central 
Exchequer. The inauguration of the new Constitution 
requires an additional expenditure of a crora^nd jjhalf. 
The necessity of maintaining the stability of Central 
finances can hardly be exaggerated. The Central 
Government has expansive sources of revenue, whilst 
its expenditure is of a fixed character. The Provincial 
Governments have inelastic sources of revenue, whilst 
their expenditure is growing and the desirability of 
increasing it on social services in particular is generally 
conceded. Thus the problem of Federal finance is 
to distribute the sources of revenue in such a manner 
as to secure the financial stability of the Centre by 
giving it sufficient revenue for its requirements, and 
also to secure the Provinces adequate revenues for 
their growing needs.) 

In every Federation, the problem of the allocation 
of the sources of revenue is necessarily one of difficulty, 
since two different authorities — the Government of 
the Federation and the Government of the unit — each 
with independent powers, are raising money from the 
same body of taxpayers. It may be noted that no 
entirely satisfactory solution of this problem has yet 
been found in any Federal system. In India it 
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is further complicated by the existing distribution 
of the sources of revenue and her peculiar economic 

conditions. 

During recent years, industrialized Provinces like 
Bombay and Bengal have been demanding a share 
in the income tax to meet their growing expenditure. 
The States have also been demanding a share in the 
customs revenue of British India, as their subjects 
also indirectly contribute to that source. But the entry 
of the States into the Federation removed this problem 
of customs because they will have a say henceforth 
in the fixing of the tariff. Their entry has removed 
one complication, but it has introduced another. 
According to the Federal precedent, all the Federal 
units contribute to the Federal Fisc on an equitable 
basis of their taxable capacity. No difficulty arises in 
the sphere of indirect taxation, which constitutes 
four-fifths of the Central revenues, but the real difficulty 
arises over direct taxation. The Central needs require 
the retention by the Centre of the whole of the taxes 
on income assessed in British India. Hence the subjects 
of the Federating States should also pay income tax, 
and the proceeds should be made available for the 
Federal fisc. But the States were opposed to the 
imposition of any direct tax by the Federation. This 
attitude of the States further complicated the problem . 
In addition, they argued that they ought to be exempt 
from bearing much of the expenditure of the Federa- 
tion, such as that arising out of subsidies or subventions 
to the deficit Provinces, and that the services of the 
pre -Federation debts should be borne by British India 
alone. Not only this, but they opposed the abolition 
of customs duties on their land frontiers. The States 
derive substantial revenues from customs duties at 
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their frontiers on goods entering the States from 
other parts of India. These duties are known as internal 
customs duties, and in many of the smaller States are 
akin to octroi and terminal taxes. One would have 
expected the States to agree to abolish all these duties, 
which is one of the requisite conditions of a Federa- 
tion. Internal customs barriers are in principle in- 
consistent with the freedom of interchange of goods 
which is found in a fully developed Federation. But 
as the States at present derive substantial revenues 
from these sources, they are allowed to retain them. 
For all practical purposes, the entry of the States 
does not bring any additional benefit to the Federal 
Fisc. Thus the problem of Federal finance, in relation 
both to revenues and expenditure, was very complicated 
and acute. In spite of careful investigation of the 
subject, Parliament wanted to be assured of the 
practicability of successfully launching Provincial 
Autonomy from a financial point of view, and there- 
fore insisted on an expert investigation before the 
final decision for its introduction was taken. This 
investigation was made by Sir Otto Niemeyer, who 
reported that the financial position was favourable to 
the introduction of Provincial Autonomy. 

3. Federal Finance 

The Constitution only supplies an outline of the 
scheme, and the details are filled in by Order in Council 
made on 3rd July, 1936, on the report of Sir Otto 
Niemeyer, who found the financial position of the 
Central and Provincial Governments satisfactory 
enough to justify the inauguration of the new Con- 
stitution. 
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Sources of The Act lays down a very complex 

Federal Revenues scheme as regards taxation . 1 The 

heads of taxes and the powers of the Federation 

relating to them are set out in the Act . 2 

Firstly , the Federation levies and collects duties in 
respect of succession to property other than agri- 
cultural land, stamp duties included in the Federal 
Legislative List (bills of exchange, cheques, promissory 
notes, bills of lading, letters of credit, insurance 
policies, proxies and receipts) ; terminal taxes on goods 
or passengers carried by railway, or air, and taxes on 
railway fares and freights, and their net proceeds 
(except those attributable to Chief Commissioners’ 
Provinces) are distributable among the Provinces and 
Federated States in such a manner as the Federal Act 
prescribes. The Federation, however, by a Federal 
Act may increase these duties by a surcharge lor 
Federal purposes . 3 

Secondly , the Federation levies and collects income 
tax not including a corporation tax, but fifty per cent 
of the net proceeds (exclusive of sums attributable to 
Chief Commissioners’ Provinces or payable on Federal 
emoluments) is payable to the Provinces and the 
States, if any, in which that tax is leviable . 4 The 

1 The expression “revenues of the Federation’* includes all 
revenues and public moneys raised or received by the Federation, 
and the expression ‘ 4 revenues of the Province ’ ’ includes all revenues 
and public moneys raised or received by a Province. 

2 The Federal heads of revenue are not specified as financial 
heads but are included in the Federal Legislative List. They arise 
under Federal legislative items: 19, 44, 45 , 46, 47 , 48, 54, 55, 56, 58 

Appendix E.) There are some other taxes under Ss. 137, 
{ 3^137 aro no ^ l ev * e d, but for the levy of which provision is made. 

4 S. 138. Order in Council dated July 3rd, 1936. Federal emolu- 
ments includes all emoluments and pensions payable out of the 
revenues of the Federation or of the Federal Railway Authority in 
respect of which income tax is chargeable. 
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percentage fixed at 50 per cent cannot be increased. 
’The Federation may impose for Federal purposes any 
surcharge on the income tax. As the financial position 
of the Central Government for the present does not 
permit the immediate assignment to the Provinces of 
the percentage fixed, the Federation is to retain for 
the first period of five years the whole or such amount 
as together with any general budget receipts from 
railways will bring the Central Government’s share 
in the divisible total up to thirteen crores, whichever 
is less ; and for the second period of five years, for 
each year, it is to retain a definite proportion of the 
50 per cent share of income tax assigned to the 
Provinces. The distribution of the 50 per cent of 
income tax among the Provinces, whenever it is to 
be made, should be as follows; — Madras 15 per cent; 
Bombay 20 per cent ; Bengal 20 per cent ; the United 
Provinces 15 per cent; the Punjab 8 per cent; Bihar 
10 per cent; the Central Provinces 5 per cent; Assam 
2 per cent; the North-West Frontier Province 1 per 
cent ; and Sind 2 per cent. It is to be noted that the 
provision for the assignment of 50 per cent of income 
tax is only a paper provision for the first five years, 
and even for the next five years its execution is 
dependent upon the recovery of railway receipts and 
the satisfactory condition of the Central finances. It 
is forbidden to shorten either of the prescribed periods, 
and the Governor-General may in any year of the second 
period maintain the same quota at the same rate as in 
the year before, but should consult the Federation, 
Provinces and States before he takes such action, 
which is only justified if necessary for financial stability. 
If a surcharge is levied on the income tax by the 
Federation in the Provinces, the Federated States 


FEDERAL FINANCE 


281 


have to contribute to the Federal revenues a sum 
equivalent to the net proceeds which would have been 
collected from them if they were liable to income tax H's' 

Thirdly , the Federation levies and collects Corpora- 
tion tax. “Corporation tax” means any tax on so 
much of the income of companies as does not represent 
agricultural income, being a tax to which the enact- 
ments requiring or authorising companies to make 
deductions in respect of income tax from payments 
of interest or dividends, or from other payments 
representing a distribution of profits, have no applica- 
tion . 2 The States objected to all kinds of direct 
taxation, but they agreed to the imposition of cor- 
poration tax after a certain period . 3 It is provided 
that it shall not be levied in a State until ten years 
from the Federation, and a Ruler may demand~that 
instead of the tax being levied in the State, a contri- 
bution shall be payable equivalent to the net proceeds 
which a tax would yield in the State. When a Ruler 
elects to contribute a fixed sum, he shall cause to be 
supplied to the Auditor-General of India such informa- 
tion as the Auditor-General may reasonably require in 
order to fix the contribution. If the Ruler is dis- 
satisfied with the amount fixed, he may appeal to the 
Federal Court, which, if satisfied that the amount is 
excessive, can reduce it. No appeal lies from the 
decision of the Federal Court . 4 This provision as 

‘S. 311. 


2 S. 138 (3). “Before granting his previous sanction to the intro- 
uction of a Bill . . . imposing a Federal surcharge on taxes on 
income, Our Governor- General shall satisfy himself that the results 
ol all practicable economies . . . would be inadequate to balance 

v vtt? 1 receipts and expenditure.’* Instrument of Instructions, 
A. A. Ill, 


8 The other direct tax to which the States are liable under special 
circumstancos is a surcharge on income tax. 

4 Ss. 139 to 141. 
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regards the State is also a paper provision for ten 
years. 

Fourthly , the Federation levies and collects salt 
duties, Federal Excise duties and export duties; but 
the whole or part of the proceeds may be distributed 
to the Provinces and the States under the Act. In 
the case of the export duties on jute, 62 per cent of 
the net proceeds is assigned to the Provinces exporting 
jute — Bengal, Bihar, Assam and Orissa — in proportion 
to the crops grown therein. With a view to protecting 
the interests of the Provinces and the States, it is 
provided that the prior sanction of the Governor- 
General in his discretion is necessary for the intro- 
duction of all Bills varying any tax or duty in which 
the Provinces are interested, or varying the meaning 
of “agricultural income 5 ’ (as defined in the Income 
Tax Act), or affecting the principle on which moneys 
are distributed to Provinces or States, or imposing 
Federal surcharges. 

Fifthly , as regards other sources of taxation, the 
Act makes no specific provision. The Federation can 
impose, in addition to the taxes already mentioned, 
\ customs duties, a tax on the capital value of the assets, 
exclusive of agricultural land, of individuals and 
companies, and taxes on the capital of companies. 1 

The Federal revenues are charged with the following 
grants to the Provinces : 

United Provinces . . 25 lakhs for a fixed period of 

five years. 

Assam . . . . . . 30 lakhs (subject to the pro- 

posal as to rifles in Paragraph 

15). 

1 Sch. 7 and S. 142 and Order in Council. 
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North-West Frontier 

100 lakhs (subject to recon- 
sideration at the end of five 
years) . 

. . 40 lakhs, with 7 lakhs addi- 

tional in the first year and 
3 lakhs additional in each 
of the next four years. 

105 lakhs for ten years, with 
5 lakhs additional for the 
first year, then as provided 
in Paragraph 13 until the 
grant ceases entirely on the 
extinction of the Barrage 
Debt in about forty-five years’ 
time. 

Sources of The heads of Provincial revenues 

Provincial Revenues are a j so se fc ou fc j n Provincial 

Legislative List and not specified as heads of taxation. 1 
The Provincial sources of revenue, in addition to the 
share in the income tax, grants from the Central 
revenue in some cases, and a share in the export of 
jute in certain Provinces, are: (1) land revenue tax 
on land and buildings, hearths and windows ; 2 (2) tax 
on agricultural income and duties in respect of suc- 
cession to agricultural land; (3) duty or excise on 
goods manufactured or produced in the Provinces 
and countervailing duties on goods purchased or 
manufactureJ^lsewdiere in India, alcoholic liquor for 
human consumption, opium, hemp and other narcotic 
drugs and narcotic non-drugs ; medicinal and toilet 
preparations; (4) taxes on mineral rights, capitation 
taxes ; (5) taxes on professions, callings and employ - 

. arise from items: 19, 22, 23, 24, 31, 35, 36 and from 39 

a 6 * m „ the Provincial Legislative List, Appendix E. 

2 Sch. 7, Appendix E. 


Province . . 

Orissa 


Sind 
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merits ; (6) taxes on animals, bets, the sale of goods, 
advertisements, and luxuries, including entertain- 
ments, amusements, betting, gambling; (7) cesses on 
the entry of goods in local areas, duties on passengers 
and goods carried on Indian waterways, tolls ; (8) stamp 
duty in respect of the documents not included in the 
Federal List. 

Any taxes or duties levied in the States otherwise 
than by a Federal Act remain unaffected ; also taxes, 
duties, cesses, or fees levied by a Province or local 
authorities or bodies for the purposes of a Province, 
municipality or district area on or before January 1, 
1935, though mentioned in the Federal List, continue 
to be levied and applied to the same purposes, until 
provision is made to the contrary by a Federal Act, 
as regards the manner in which assignments of revenue 
or contributions by the Federal Government to the 
Provinces or States, or by the latter to the Federation, 
are to be calculated. 1 

The Crown and The States which have acceded to the 
the States Federation contribute to the Federal 

Fisc through indirect taxation. They have, as already 
explained, emphatically declined to accept any direct 
taxes, except corporation tax after ten years and sur- 
charge on income tax in certain circumstances. They 
are also liable, if they have acceded to these matters, 
to surcharge for Federal purposes on succession duties, 
stamp duties, Federal excise and export duties. 2 
While this is the position as regards taxation, the 
Act provides for various financial adjustments between 
the Federation and the States. At present many 
States pay cash contributions and tributes to the 
Central Government in lieu of military and other 

1 Ss. 143 and 144. * Ss. 137, 140. 
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obligations. With the entry of the States into the 
Federation, these payments became anomalous, hence 
provisions are made for their adjustment. The basic 
principle of financial adjustments between the Federa- 
tion and the States under the Act is the gradual 
abolition over a period of twenty years of such con- 
tributions paid by the States to the Crown as are in 
excess of the immunities which they enjoy. Provision 
is also made for remissions of such contributions and 
for payments to the maritime States if they enter 
into agreements with the Federation for the purpose. 
The effect of these adjustments is the payment to 
the States of a ^um_ of seventy-five^ lakhs of rupees 
per year by the Federation. It may be noted that 
the entry of the States into the Federation has brought 
po financial gains to the Federal revenues. On the 
contrary, the Federal Fisc has to pay them a sub- 
stantial amount. This arrangement is criticized on 
the ground that it is unusual. It was pointed out that 
this liberal treatment was meant as a sop to the States to 
enter the Federation. It is true that once the States 
are members of the Federation, the question of cash 
contributions or their tributes is anomalous. But as 
the States refuse to accept all the incidents and 
financial implications of Federation, and even to agree 
to the abolition of internal customs, this arrangement 
could not have been avoided. 1 



The Federation pays to the representative of the 
Crown out of the Federal revenues such sums, including 
the payments for customary allowances, as he requires 
for the discharge of his functions in relation to the 
States. Similarly, the Crown receives all cash con- 
tributions and payments in respect of loans and other 


X S. 145. 
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payments due from or by any State and may place 
them at the disposal of the Federation. The Crown 
may remit at any time the whole or any part of any 
such contributions or payments. 1 ^ 

The King, in signifying his acceptance of the Instru- 
ment of Accession of a State, may remit over a period 
not exceeding twenty years any cash contributions 
payable by the State. The Crown may also direct such 
sums as it thinks fit to be paid to any State which 
has in the past voluntarily ceded territory to the 
Crown in return for specific military guarantees, or 
in return for the discharge of the State from obliga- 
tions to provide military assistance, on the condition 
that the State waives such guarantees. But such 
remissions or payments shall not be made until the 
Provinces have begun to receive their share of the 
income tax receipts, and the remissions shall be 
complete before the expiration of twenty years from 
the date of the State’s accession to the Federation, 
or before the end of ten years, whichever first occurs. 
In fixing the amount of payments or contributions, 
account shall be taken of the value of any privilege 
or immunity enjoyed by the State, but the contribu- 
tion shall not exceed the value of that privilege or 
immunity. If such cash contributions have already 
been capitalised and discharged before the Act, they 
are to be repaid either by instalments or otherwise 
in lieu of such remissions. The cash contributions 
to be remitted are defined by the Act as : (a) periodical 
contributions in acknowledgment of the suzerainty o 
the Crown including contributions payable for the 
aid and protection of a State by the Crown, an 
contributions in commutation of any obligation o a 

»S. 146. 
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State to provide military assistance to the Crown, or 
in respect of the maintenance by the Crown of a 
special force for service in connection with a State, 
or in respect of the maintenance of local military 
forces or police, or in respect of the expenses of an 
agent ; (6) periodical contributions fixed on the creation 
or restoration of a State, or on a re-grant or increase 
of territory, including annual payments for grants of 
land on perpetual tenure, or for equalisation of the 
value of exchanged territory; (c) periodical contri- 
butions formerly payable to another State, but now 
payable to the Crown by right of conquest, assignment 
or lapse. 

The privileges and immunities defined by the Act w> 
are of a financial character and include (a) rights, 
privileges and advantages in respect of the levying 
of sea customs or the production and sale of untaxed 
salt; (6) sums payable in respect of the surrender of 
the right to levy internal customs duties, or to produce 
or manufacture salt, or to tax salt or other com- 


modities or goods in transit, or sums receivable in 
lieu of grants of free salt ; (c) the annual value to the 
Ruler of any privilege or territory granted in respect 
of the abandonment or surrender of any such right ; 

(d) privileges in respect of free service stamps or the 
free carriage of State mails on Government business ; 

(e) the privilege of entry free from customs duties of 


goods imported by sea and transported in bond to 
the State in question ; and (/) the right to issue cur- 


rency notes. But no such rights or privileges as are 
surrendered by the States on their accession, or which 
in the opinion of the Crown ought not to be regarded 
as such, should be taken into account for the purposes 
of payments and contributions. Every Instrument of 
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Accession of a State shall contain all the particulars 
necessary to fix the contributions and payments and 
their amounts, and also particulars for determining 
the value to be attributed to any privilege or immunity, 
the value of which is fluctuating or uncertain. 1 

Any payments under these provisions and any pay- 
ments hitherto made to any State by the Central 
Government or by the Provincial Governments are 
to be charged on the revenues of the Federation or 
on those of the corresponding Provinces. The value 
of any privilege or immunity enjoyed by a State in 
respect of any former or existing source of revenue 
from a duty or tax or from goods, being a privilege 
or immunity which has not otherwise been taken 
into account, shall be set off against the payment 
or distribution by the Federation to the States. 2 

Thus all these provisions as regards the financial 
adjustments on various grounds between the Federa- 
tion and the States are consequential to the formation 
of the Federation. It is maintained that in effect 
they are more beneficial to the States than to the 

Federation. 

Neither the Federation nor the 

gSSSE 1 OUT OF Provinces may impose any burden 
Indian Revenues their revenues except for the 

purposes of India or some part of India. This provision 
does not prevent them from making grants for any 
purpose not within their legislative competence. The 
Governor-General and the Governors are given powers 
to make rules in their individual judgment to secure 
that all moneys raised on account of the revenues o 
the Federation or of the Provinces shall be paid into 
the accounts of the Federation or of the Provinces, 

is 147 2 Ss. 148 and 149. 
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prescribing the procedure of the payment, with- 
drawal and custody of the moneys, and the regularity 
of the accounting. 1 

Reserve Bank In order to maintain the financial 
of India stability of India, it was recognized 

that adequate provision must be made to ensure that 
control of currency and credit, including the issue 
of bank notes and the maintenance of reserves, must 
be entrusted to an independent body like the Reserve 
Bank. Hence the establishment of a Reserve Bank 
for India was made a condition precedent to the 
introduction of the new Constitution. The Reserve 
Bank of India Act was passed in 1934, and the Bank 
started operations in 1935. The capital of the Bank 
| is five crores of rupees divided into fully paid up 
|jshares of Rs. 100 each. The Central Board of Directors 
is composed of a Governor and two Deputy Governors 
appointed by the Governor-General in Council, four 
directors nominated by the same authority, eight 
elected directors, and a Government official nominated 
by the Central Government. The Governor-General 
is to exercise his discretion in the appointment or 
removal of the Governor or Deputy Governors, the 
fixing of their salaries and terms of office ; the appoint- 
ment of an officiating Governor or Deputy Governor ; 
the supersession of the Central Board of the Bank 
and any action consequent thereon ; and the liquidation 
of the Bank. In nominating directors and in removing 
nominated directors, the Governor-General is to act 
in his individual judgment. Further no Bill or amend- 
ment affecting the coinage or* currency or the con- 
stitution or functions of the Reserve Bank of India 
may be introduced in the Federal Legislature save 
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with the sanction of the Governor- General given in 
his discretion. 1 

Miscellaneous The property of the Federation, 

Financial Provisions unless otherwise provided by the 

Federal Act, is exempted from all Provincial or State 
taxation. But any such property which was imme- 
diately before the Federation liable to such taxation 
continues to be liable or will be treated as liable unless 
otherwise provided by the Federal Act. 2 

Provincial Governments and Rulers of States are 
exempted from Federal taxation in respect of lands 
or buildings situate in British India or income accruing, 
arising or received in British India. This exemption 
does not apply to a trade or business (or to income 
therefrom or property occupied for the purpose) carried 
on by or on behalf of the Provincial Government 
outside the Province or by a Ruler in any part of 
British India, or to any lands or buildings or income 
being the personal property or income of a Ruler. 
Any exemption from taxation enjoyed by the Ruler 
in respect of Government securities issued before this 
Act is unaffected. 3 

Provision is made for assigning the expenditure of 
any Court or Commission, or the pension payable to 
a person who has served under the Crown in India, 
either to the Federal or the Provincial Governments, 
according to the nature of the services rendered and 
the authority liable for it, in an agreed proportion, 
and in default of an agreement, as determined by an 
arbitrator appointed by the Chief Justice of India. 4 

The Federation and the Provinces must keep the 
Secretary of State in sufficient funds to make pay- 
ments and meet the liabilities to be met out of the 

i Ss. 152 and 153. 2 S. 154. 3 S. 155. 4 S. 156. 
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Federal or Provincial revenues, and in particular they 
must keep the Secretary of State and the High Com- 
missioner in funds to pay pensions payable in the 
United Kingdom out of the Federal or Provincial 
revenues . 1 

As Burma is separated from British India, and as 
the monetary system of both countries is the same, 
provision is made for this matter on separation. The 
King in Council is empowered to regulate the relations 
between the monetary systems of India and Burma , 2 
to give relief for Federal taxation in respect of income 
taxable in Burma, and with a view to preventing 
undue disturbance of trade between India and Burma, 
and to safeguarding the economic interests of Burma, 
to regulate in the period immediately following separa- 
tion the duties to be levied on goods imported into 
or exported from India or Burma . 3 

4. Borrowing 

Generally, in all Constitutions, the power of borrow- 
ing is only incidental to the general powers of the 
Government, and no specific provisions are made as 
regards the limits or the modes of borrowing. But, 
under the new Constitution, specific provisions are 
made in this matter, and there are good reasons for 
it. Firstly, India has already borrowed large sums 
of money in London. These borrowings are by the 
Government of India on the security of Indian 
revenues. With the transfer of power to the Indian 
Legislature, it is apprehended that the Legislature 
may adopt measures affecting these borrowings, and 

1 S. 157. 

* This provision is made by Order in Council. 

8 Ss. 168-160. 

L 
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it is this apprehension which is mostly responsible 
for the specific provisions. Secondly, in India there 
is only one money market, and the requirements of 
the Federation and the Provinces are different. All 
these Governments have to raise internal loans from 
one market. Hence there is every likelihood of com- 
petition amongst the borrowers, who may offer 
preferential terms in competition, thus affecting the 
soundness and stability of the money market in India. 

On the introduction of Provincial Autonomy on April 
1st, 1937, the powers of borrowing on the security 
of the revenues of India vested in the Secretary of 
State, stand determined, except during the period 
between April, 1937, and the establishment of the 
Federation, for which he is authorized to borrow up 
to the total amount of £320,000,000 inclusive of the 
outstanding sterling debt. 1 Both the Federation and the 
Provinces are authorised to borrow upon the security 
of the revenues of the Federation and the Provincial 
revenues respectively up to the limits prescribed 
by the Federal and Provincial Acts. The Federation 
may make loans to the Provinces or guarantee Provin- 
cial loans if the limits of their borrowing have not 
been exceeded. Such a sum for Provincial loans is 
charged on the revenues of the Federation. But no 
Province may borrow outside India without the 
consent of the Federation. This consent is also neces- 
sary for borrowing by the Provinces if there is 
still outstanding any part of the loan made to the 
Provinces by the Federation or the Government of 
India, or a loan guaranteed by the Federation or 
the Government of India. Such consent may be granted 

1 The outstanding sterling debt of the Government of India on 
January 20, 1937, was £276,000,000. 
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on conditions made by the Federation. But, it shall 
neither be unreasonably withheld nor refused by the 
Federation if sufficient cause is shown, and no unreason- 
able conditions shall be imposed. If any dispute 
arises as to whether a refusal or consent to make a 
loan or to give a guarantee, or any condition insisted 
upon, is or is not justifiable, the matter is to be 
determined by the Governor-General in his discretion, 
and his decision is final. 1 The Federation may make 
loans to, and within its borrowing limits give guarantees 
in respect of loans raised by, any Federated State. 
The sterling stock is given the benefit of the terms 
of the Colonial Stock Acts, 1877-1900, after the 
establishment of the Federation, and the British 
Treasury conditions under the Colonial Stock Act, 
1900, are to be deemed to be complied with, with 
respect to all such stock so issued by the Federation, 
until Parliament otherwise determines. Securities in 
which a trustee might invest trust funds before April 
1, 1937, continue to be trust securities. All these 
conditions are intended to secure reasonable con- 
ditions of borrowing without competition, and sufficient 
safeguards for the repayment of the loans. 2 


Audit and For effective responsible government, it 
Accounts i s not enough that the money should be 

raised and be spent under the authority of the Legis- 
lature. It is also essential that the items of expenditure 
are strictly kept within the grants made by the 
Legislature. This function is performed by the Auditor- 
Auditor-Generad General, who occupies a unique 
OF lNDIA position in the English Constitution. 

He is at once the custodian of the public purse and the 


1 Draft Instrument of Instructions, XXIV. 
2 S. 105. 
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controller of the expenditure. This feature of the 
English Constitution is also to some extent embodied 
in the new Constitution, under which the Auditor- 
General occupies an independent and responsible 
position. To assure regularity of accounting of the public 
revenue, the Governor-General and the Governors are 
given powers to make rules for the purpose. 

The King appoints an Auditor-General, whose 
status as regards tenure of office is that of a Federal 
Judge. He is debarred from holding further office 
under the Crown in India. Neither his salary nor his 
rights in respect of leave of absence, pension or age 
of retirement shall be varied to his disadvantage 
after his appointment. He performs such duties and 
exercises such powers in relation to the Crown, the 
Federation or the Provinces as are prescribed by an 
Order in Council or rules made thereunder, which 
may be varied by an Act of the Legislature. 1 But 

1 The Auditor -General receives a salary of Rs. 60,000 per annum. 
On his appointment he has to give the Governor-General an under- 
taking that he will not, after he has ceased to hold his office, accept 
any employment in the service of any local authority, or railway 
company in India or Indian State, or any other employment with- 
out the consent of the Governor -General given in his discretion. 
He holds office till he reaches the age of fifty-five. He is responsible 
for the keeping of the accounts of the Federation and of each 
Province. From the accounts kept by him he has to prepare in 
each year a statement showing the annual receipts and disburse- 
ments for the Federation and each Province distinguished under 
the respective heads, and has to submit those accounts to the 
Federal Government and to the Governments of the Provinces. 
The Auditor-General has to comply with any general or special 
orders issued by the Governor- General or Governor in his mdividua 
judgment. He has to prepare annually and submit to the Governor- 
General a general financial statement containing a summary o 
the accounts of the Federation and of all Provinces, and particulars 
of their borrowings and outstanding liabilities and other fmancia 
information. It is the duty of the Auditor- General to audit all 
expenditure from the Federal and Provincial revenues, and to 
ascertain whether moneys shown in the accounts as having nee 
disbursed were legally available for or applicable fo the service 
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no Bill or amendment for this purpose shall be intro- 
duced without the previous sanction of the Governor- 
General in his discretion. The salary, allowances and 
pensions of the Auditor-General are charged on the 
revenues of the Federation, as are also the salaries, 
allowances and pensions of the members of his staff . 1 

A Provincial Legislature, not earlier than two years 
after Federation, may provide for the appointment 
on similar terms of a Provincial Auditor-General to 
do similar duties, but the post must not be filled for 
at least three years after the date of the Act of the 
Provincial Legislature by which provision ‘ is made 
for such appointment. All conditions as regards the 
salaries, allowances, etc., of the Auditor-General of 
the Federation and his staff apply, with consequential 
modifications, to the Auditor-General of the Provinces 
arid his staff, but a Provincial Auditor- General is 
eligible for the appointment of Auditor-General for 
India. The Auditor-General may give directions in 
respect of the accounts of the Provinces. The Auditor- 
General, with the approval of the Governor-General, 
prescribes the form in which the accounts of the 
Federation are to be kept, and he may also, with the 
like approval, give directions to the Provinces as 
regards the methods or principles of keeping the 

or purpose to which they have been applied or charged, or whether 
the expenditure conforms to the authority which governs it. He 
has also to audit all trading, manufacturing and profit and loss 
accounts and has in each case to report on the expenditure, trans- 
1 actions or accounts so audited by him. He has to give the necessary 
information to the Federal and the Provincial Governments for 
preparing the budget, and these Governments have to supply to 
him all documents necessary for the discharge of his duties. Similar 
provisions are made for the Auditor of the Indian Home Accounts. 
(Order in Council, December 16, 1936.) 

1 S. 166. 
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accounts of the Provinces, and the Provincial Govern- 
ments shall cause accounts to be kept accordingly. 
The Auditor-General submits his report relating to 
the accounts of the Federation to the Governor- 
General, who causes them to be laid before the Federal 
Legislature, and similarly Provincial accounts are 
submitted to the Governors, who cause them to be 
laid before the Provincial Legislatures. Thus there 
is a statutory provision for placing the reports before 
the Legislatures. There is also an Auditor of Indian 
Home Accounts, who is appointed by the Governor- 
General in his discretion. The conditions of his service 
are fixed by the Governor-General in his discretion. 
They are not to be varied after his appointment. 
He shall perform such duties and exercise such powers 
in relation to transactions in the United Kingdom 
affecting the revenues of the Federation, of the Federal 
Railway Authority, or of any Province, as may be 
prescribed by an Order in Council or b 3 r a Federal 
Act amounting to an Order, but no Bill for the purpose 
can be introduced in the Legislature without the 
previous sanction of the Governor-General in his 
discretion. The reports of the Auditor of Indian 
Home Accounts are to be submitted to the Auditor- 
General of India or to the Auditor-General of the 
Province as the case may be. These accounts will 
be embodied in the accounts to be submitted by the 
Auditor-General of India or that of the Province 
to the Governor-General or the Governor. The 
Auditor-General of Indian Home Accounts is subject 
to the general superintendence of the Auditor-General 
of India, and his salary and allowances and those of 
his staff are charged on the revenues of the Federation. 
Payments in respect of the relations of the Crown 
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and the States are to be audited by the Auditor- 
General of India, and as regards transactions in the 
United Kingdom by the Auditor of Indian Home 
Accounts, acting under the general superintendence 
of the Auditor-General of India, reporting to the 
Secretary of State on the accounts so audited by him 
on his behalf. 1 ^ 

It is clear that the Legislatures are given oppor- 
tunities to consider the accounts of the Auditor- 
General, thus enabling them to hold a post-mortem 
examination of the expenditure of the Government. 
Nature of Federal The basis of Federal finance in 
Finance the new Constitution is in no way 

different from that of the Act of 1919. The distribu- 
tion of the sources of revenue has remained practically 
the same. Only the lists of the Federal and Provincial 
sources of revenue are exhaustively set out. The real 
criticism of the financial arrangements under the Act 
of 1919 was that the Central Government had kept 
to itself all expansive sources of revenue, whilst the 
Provincial Governments were given non-expansive or 
inelastic sources. It was further pointed out that 
admitting the necessity of a strong Central Govern- 
ment with financial stability, the requirements of the 
Central Government had received overriding con- 
sideration. The crux of the financial problem of India I 
is how to secure more funds for the Provinces either ■ 
by assigning to them a share of the Central taxes or ; 
by allocating to them growing sources of revenue. 
This fundamental problem of Indian finance has 
remained unsolved. It was expected that the Provinces 
would be given a substantial share of income tax 
from the very beginning, but this hope is to remain 

X S. 167-170. 
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unfulfilled for ten years. Sir Otto Niemeyer in his 
report clearly states: “Expenditure at the Centre 
cannot be expected, consistently with safety, to decrease 
much below the point to which it has now been 
reduced. . . . Expenditure in the Provinces could 
obviously be increased with advantage on many 
heads.” Thus Provinces which admittedly require 
more funds cannot expect any relief from the Central 
Government, which has no surplus to spare. There 
is every possibility of an increase in the Central 
revenues, but it will not bring immediate relief to the 
Provinces. It is not unlikely that the Provincial 
revenues may actually dwindle, thus intensifying the 
problem. The entry of the States into the Federation 
has brought no additional financial gain. For all 
practical purposes, from a financial point of view, 
the new Constitution has given neither relief nor 
added strength to the Provinces. On the contrary, 
it has imposed on them an additional burden of 
seventy lakhs of rupees incidental to the inauguration 
of the new Constitution. 

Moreover, the possible relief in future from the 
Centre by way of a share or assignment from Central 
revenues to the Provinces except as provided in the 
Act is excluded, because the States would not agree 
to such a course, as it does not benefit them. If the 
Federation requires more revenue, it can only be 
raised by increasing indirect taxation, because all the 
members of the Federation ought to contribute to 
the Federal Fisc, and this is only possible by indirect 
taxation, as the States have excluded themselves 
from direct taxation, except surcharge on income and 
some other surcharges if they have not excluded 
their liability for those surcharges by their Instruments 



FEDERAL FINANCE 


299 


of Accession. This will result in an increase of burden 
on the consumers, and will direct the evolution of 
Indian finance into a channel which is objectionable 
and opposed to all modern principles of sound finance. 
The States, under the plea of affecting their accession 
to the Federation, may in practice indirectly compel 
the Federation to meet all further requirements by 
additional taxation from British India, because 
indirect taxation, which is the only All-India Federal 
taxation beyond a particular limit, cannot be increased, 
thus compelling the Federation to sacrifice the canon 
of equity in relation to the citizens of British India. 




CHAPTER XVI 


PROPERTY, CONTRACTS, LIABILITIES 

AND SUITS 


Vesting of As the legal phraseology regarding the 
Property vesting of the territories of India is 

altered in the new Constitution, consequential provision 
is made as regards the vesting of property, the making 
of contracts and the filing of suits. The Act vests in 
His Majesty, for the purposes of the government of 
the Provinces, lands and buildings situate in the 
Provinces, unless they were used before the Act, 
otherwise than under a tenancy agreement between 
the Governor-General in Council and the Provincial 
Governments, for the future purposes of the Federal 
Government, or for the exercise of the functions of 
the Crown in relation to Indian States. Similarly it 
vests in His Majesty, for Federal purposes, or for the 
exercise of his functions in relation to the States, 
lands and buildings not vested in the Crown under 
the aforesaid provision, situate in India elsewhere 
than in a Province. Similarly, property situate out- 
side India (except lands and buildings in Burma and 
Aden) vests in His Majesty for the purposes of the 
Federation if it was before April 1, 1937, used by 
the Secretary of State. Property situate in the 
United Kingdom is under the management of the 
Commissioners of Works, but its disposal is subject 
to the consent of the Governor-General. All other 
property similarly vests in the Crown according to 
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its use for the purposes of the Federation, or for the 
exercise of the Crown’s relations with Indian States, 
or for the purposes of a Provincial Government. The 
arrears of taxes with respect to the said properties 
may be recovered by the authority to which the tax 
is assigned. 1 

Any property in India accruing to His Majesty by 
escheat or lapse, or as bona vacantia for want of a 
rightful owner, vests in the Crown, if it is in a Province, 
for the purposes of the government of that Province, 
and in any other case vests in His Majesty for the 
Federation. If any such property was in the posses- 
sion of the Federal Government or a Provincial 
Government, it vests in His Majesty for the purposes 
of the Government controlling it at the time it 
accrued. 2 

The executive authority of the Federation and a 
Province extends to the grant, sale, disposition or 
mortgage of any property vested in the Crown, or 
its purchase or acquisition, and to the making of 
contracts, which are made in the name of the Governor- 
General, or Governor, as the case may be, and executed 
by such persons and in such manner as he may direct 
or authorize. No property used as the official residence 
of the Governor-General or a Governor may be sold or 
its use changed without previous sanction given in 
his discretion by the Governor-General or Governor. 
Neither the Governor-General nor the Governor nor 
the Secretary of State shall be personally liable in 
I respect of any contract or assurance made or executed 
for the purposes of the Act. All properties acquired for 
the Federation or Province or for the exercise of 
the functions of the Crown are vested in His Majesty. 3 

l Ss. 172-3. 2 S. 174. *s. 175. 
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Suits and The underlying principle of all the 
Proceedings provisions as regards suits and liabilities 

is that the liability to sue in cases not under contract 
is determined by the liability of the Secretary of 
State in Council before April 1, 1937, which is in 
turn to be determined by that of the East India 
Company before 1858. The principle for determining 
this liability is now well established. 1 

The Federation or a Province may sue or be sued 
by the name of the Federation or a Province in relation 
to their respective affairs in the like cases as the 
Secretary of State in Council might have sued or 
been sued if this Act had not been passed. When 
claims arise in the United Kingdom, service of all 
proceedings may be effected upon the High Com- 
missioner for India or such other representative in 
the United Kingdom of the Federation, Federal 
Railway Authority, or Province as may be specified 
under the rules. 2 Contracts existing on April 1, 1937, 
are deemed to be made by the Federation or the 
Provinces according to their subject matter. 3 All 
liabilities of the Secretary of State in Council in respect 
of loans, guarantees, or other financial obligations 
outstanding on March 31, 1937, and secured on the 
revenues of India may be enforced against the Secretary 


1 Peninsular and Oriental Steam Navigation Co. v. Secretary of 
State (1861). 5 Bom. H.C.R. App. 1. “The Company had therefore 
two distinctive functions which are even to-day exercised by 
Government of India. In so far as the Company exercises sovereign 
rights, they are exempt from liability to be sued in the Municip 
courts. But with reference to transactions which they came 
for public purposes and for the public benefit, which are ot su 
nature as to have been undertaken by private individuals or a tra g 
corporation, they are governed by laws regulating private rules 
and obligations.”— Secretary of State v. Cockcraft. 39 Mad. 3&i. 

*S. 176. 

3 S. 177. 
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of State; and from April 1, 1937, they become the 
liabilities of the Federation and are charged on the 
revenues of the Federation and of all the Provinces 
alike. Deduction in respect of taxation, Central, 
Federal or Provincial, from any payment of principal 
or interest in respect of sterling securities is for- 
bidden. Any outstanding liabilities of a Provincial 
Government are charged on the revenues of the 
Province. 1 

Existing or contingent liabilities before the 
Federation may be enforced against the Federation 
or a Province, as well as against the Secretary of 
State, according to the subject-matter of the pro- 
ceedings, and the liability will be satisfied from the 
revenues of the Federation or Province, or from such 
revenues as the Secretary of State may direct. In 
any legal proceedings pending in the United Kingdom 
on April 1, 1937, to which the Secretary of State in 
Council is a party, the Secretary of State shall be 
substituted for the Secretary of State in Council, 
with all consequential amendments in pleadings and 
also reliefs. If the Secretary of State makes any con- 
tract for the Federation or a Province after the Federa- 
tion, he may agree that any proceedings under that 
contract may be brought against him. In any case, 
he decides whether the Federation or a Province 
pays, and no liability is imposed on the Exchequer 
of the United Kingdom. The Secretary of State in 
the same manner becomes responsible in respect of 
contracts in connection with the functions of the 
Crown in its relation with Indian States, and any 
sums he receives as a result of legal proceedings are 

1 This includes the liabilities of the Secretary of State in respect 
of Burma 3 per cent debenture stock. 
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to be paid or credited to the Federation. Any damages 
or costs he may be ordered to pay will be included in 
the amount to be paid by the Federation in respect of 
the expenses of the Crown in connection with Indian 
States. 


CHAPTER XVII 

THE FEDERAL RAILWAY AUTHORITY 

Under the Act of 1919, Railways are managed by 
the Railway Board, which is under the executive 
member in charge of the Department of Commerce 
and Industry. To secure the working of the railways 
on business principles, and to free their administration 
from political and governmental influence, their 
administration under the new Constitution is vested 
in a separate corporate statutory body called the 
Federal Railway Authority. Having regard to the 
strategic and commercial importance of railways 
in India, and also to the fact that a substantial sum of 
capital invested in them is sterling capital, the necessity 
for constituting such an Authority was readily admitted 
by Parliament. The Government of India are the 
proprietors of the railways ; hence it is important that 
their administration should be strictly on business 
principles. 

Thus the management of the State-owned and 
managed railways in India, and the supervision and 
general policy of other railways, are brought under 
the direct control of the Railway Authority. The 
control of the railways is removed from politics. 
Railways are subject to Federal legislation, but are 
only subject to the control of the Federal Ministers 
as regards safety and to some extent as regards general 
policy. Thus the functions of the Authority extend 
beyond the field of management and also embrace the 
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governmental functions which would otherwise be 
exercisable by a Minister. The Constitution has pro- 
vided beyond all doubt against all possible dangers of 
mismanagement or corruption or unsound finance. 
It is conceded that railways constitute an important 
element in the development of the country, and as 
such their policy should be under the control of the 
Legislature. But there is sufficient provision for the 
achievement of this object, as the Authority is to 
receive directions as regards the policy it is to pursue. 
Indian public opinion considers the statutory provision 
of the Authority with its composition and powers 
as an unreasonable encroachment on the legislative 
sphere of the Legislature. While admitting the 
necessity for a Railway Authority, Indians insist that 
the Federal Legislature should have been empowered 
to pass legislation setting up a statutory Authority 
with clearly defined powers and functions, thus securing 
legislative control over the Authority. But this sug- 
gestion was negatived, and the Authority is established 
by the Constitution Act itself. The Legislature has 
no competence to alter the composition, powers and 
functions of the Authority in so far as they are provided 
by the Act, and even for other matters the previous 
sanction of the Governor-General is requisite. Moreover 
the Governor-General has a special responsibility in 
respect of the Railway Authority. The Act lays down 
not only the extent of the control of the Federal 
Government and the Legislature over the Railway 
Authority, but also the principles which should guide 
the Authority, the method of appointing members, 
its financial obligations, the safeguarding of the 
existing interests of the companies working some 
railways under contract with the Secretary of State, 
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and the machinery for the arbitration of disputed 
issues in connection with railways. 


Executive Authority in 
Respect of Railways 
to be Exercised by 
Railway Authority 


Under the Act 1 the executive 
authority of the Federation 
in respect of the regulation 
and the construction, main- 


tenance and operation of railways is to be exercised 


by the Federal Railway Authority. 2 This executive 


authority extends to the carrying on of undertakings 
in connection with the railways, and to the making 
and carrying into effect of all arrangements with other 
persons for the carrying on by those persons of such 
undertakings. The Authority is subject to the relevant 
provisions of any Indian Federal or Provincial Act, 
and also to the provisions of the Act regulating the 
relations of the Federation with the Provinces and 
States. The Federal Government and its officers 
are directed to perform, in regard to the construction, 
equipment and operation of railways, such functions 
for securing the safety both of members of the public 
and of persons operating the railways, including the 
holding of inquiries into the causes of accidents, as 
in the opinion of the Federal Government should 
be performed by persons independent of the 
Federal Railway Authority. Further, the complete 
control of the Federal Railway Authority over the 
Federal executive power in relation to railways is 
qualified by the fact that in the discharge of their 
functions the Authority is to be guided by such in- 
structions on questions of policy as may be given 
by the Federal Government. The powers of the 


in 1 ^rf««v! e T e ? ti< 7 l ^f S legia ! ative P° wer with regard to railways 
in British India (other than minor railways). y 

a S. 181 (1). , J ' 
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Authority in relation to the railway services of the 
Federation do not apply to officers of the Federal 
Government. 1 

Composition, etc., of The Authority consists of s even 
Railway Authority members. Not less than three of 

the members are to be appointed by the Governor- 
General in his discretion, and the rest by the Federal 
Government. 2 The Governor-General in his discretion 
shall appoint a member of the Authority to be its 
President. Its members hold office normally for 
five years, but of the first members, three shall be 
appointed for three years. They are eligible for re- 
appointment. No person is qualified to be appointed 
a member of the Authority unless he has had experience 
in commerce, industry, agriculture, finance or adminis- 
tration, or if he is, or within the twelve months last 
preceding has been, a member of the Federal or Pro- 
vincial Legislature, or in the service of the Crown in 
India, or a railway official in India. The Governor- 
General in his individual judgment may terminate 
the appointment of any member if he is satisfied that 
that member is for any reason unable or unfit to con- 
tinue to perform the duties of his office. The con- 
ditions of service, salaries and allowances are deter- 
mined by the Governor-General in his individual 
judgment. The emoluments of members are not to be 
reduced during their term of office. All acts and all 
questions are to be done and decided by a majority 
of persons present and voting at a meeting of the 
Authority. In the case of equality of votes, the 
person presiding has a second or casting vote. If a 
member becomes interested in any contract with the 
railway, or he becomes concerned in the management 

1 S. 181 (3). *S. 182 (1). 
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of the company holding or tendering such a contract, he 
shall make a full disclosure of the facts to the Authority, 
and shall not take part in the consideration or discussion 
of, or vote on, any question with respect to it. The 
Governor-General may depute a person to attend and 
speak at a meeting of the Authority, but he has 
no right to vote. The Authority makes standing 
orders for the regulation of proceedings and business. 
The proceedings shall not be invalidated by the 
absence, or any defect in the appointment, of any 
member. At the head of the executive staff of the 
Authority, there is a Chief Railway Commissioner, 
being a person with railway administrative experience 
appointed by the Governor-General in his individual 
judgment after consultation with the Authority. 
He is assisted by a Financial Commissioner appointed 
by the Governor-General, being a person with experience 
in railway administration, and by such additional 
Commissioners with this experience as the Authority 
may appoint on the recommendation of the Chief 
Railway Commissioner. The Chief Railway Com- 
missioner can be removed by the Authority only with 
the approval of the Governor-General in his individual 
judgment, and the Financial Commissioner by the 
Governor-General in his individual judgment. These 
officers have the right to attend a meeting of the 
Authority, and the Financial Commissioner has the 
right to require any matter which relates to, or affects, 
finance to be referred to the Authority. The Authority 
is exempted from income tax or super-tax on any of 
its income, profits or gains. The Reserve Bank of 
India is to act as the bank of the Authority for 
all purposes. No Bill or amendment affecting or 
amending these provisions can be introduced without 
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the previous sanction of the Governor-General in his 
discretion. 1 


Directions and Prin- The Authority in discharging its 
ciples to be Observed functions must act on business 
BY Railway Authority principles, due regard being had 

to the interests of agriculture, industry, commerce 
and general public, and must take care to meet out 
of the revenues the expenditure charged thereon. 
In the discharge of its functions it is to be guided by 
any instructions on questions of policy given by the 
Federal Government. Whether a question is or is not 
one of policy is to be decided by the Governor-General 
in his discretion. The Governor- General has the right 
to give directions to the Authority on matters affecting 
his special responsibility or matters in which he is to 
act in his discretion or individual judgment. 2 He 


may, in his individual judgment, but after consultation 
with the Authority, make rules for the transaction 
of business arising out of the relations between the 
Federal Government and the Authority, and also with 
respect to the relations between the Authority and the 
Federal Government regarding railway finance and 
other cognate matters, and also to secure that any 
matter affecting his responsibility is brought to his 
notice. 3 The land to be acquired compulsorily by 
the railways is to be acquired for the Authority, 
and at its expense, by the Federal Government. 
The Authority, being a body corporate, may sue and 
be sued in respect of contracts and is subject to all 
rights and liabilities of a competent contracting party. 
This does not apply to contracts which are supple- 
mental to those made before the establishment of the 
An+.hrvritv/ The Authoritv mav make working agree- 


1 Eighth Schedule. * S. 183. 


*S. 184. 
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merits with, and carry out working agreements made 
with, any Indian State or person owning or operating 
any railway in India, or in territories adjacent to 
India, with respect to the persons by whom and the 
terms on which any of the railways with which the 
parties are respectively concerned shall be operated. 1 

Finance of Rail- The Authority has to establish, 
way Authority maintain and control a fund (the 

Railway Fund) to which receipts, whether on revenue 
account or on capital account, are to be paid, and all 
moneys provided, on revenue account or capital 
account, out of the revenues of the Federation to 
enable it to discharge its functions shall be paid into, 
and all expenditure, whether on revenue account or on 
capital account, required for the discharge of its 
functions shall be defrayed from, that Fund. Thus 
there is one consolidated Fund both for incomings 
and outgoings from railways, but the Authority is 
not precluded from maintaining a separate Provident 
Fund for the benefit of employees. 

The income of the Authority on revenue account 
in any financial year is applied in: (a) defraying 
working expenses; (6) meeting payments due under 
contracts or agreements to railway undertakings ; 
(c) paying pensions and contributions to provident 
funds ; (d) repayments to the revenues of the Federation 
of so much of any pensions and contributions to pro- 
vident funds as is attributable to service on railways 
in India; (e) making due provisions for maintenance, 
I renewals, improvements and depreciation ; (/) making to 
the revenues of the Federation any payments by way of 
interest required by the Act ; and (<7) defraying other ex- 
penses properly chargeable against revenue in that year. 

J S. 185. 
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After meeting all these expenses, any surplus is 
to be shared between the Federation and the Authority 
on the existing basis or according to a scheme which 
may be prepared. The Federation may provide 
any moneys, whether on revenue account or capital 
account, for the purposes of the Railway Authority, 
and such moneys shall be deemed to be expenditure 
and shall be shown in the estimates of expenditure 
laid before the Legislature. 1 

The Authority is to be debited with the moneys 
provided, either before or after the Act, out of the 
revenues of India for capital purposes in connection 
with railways in India, and the Authority is to pay out 
of its revenue interest charges and also a fixed amount 
towards the repayment of the debt. Any obligation 
incurred by the Secretary of State in relation to the 
railways is to be treated in a similar manner. The 
Authority will also make payments to the Federation 
in reduction of the principal of any such debt out of 
moneys other than receipts on revenue account. The 
Authority has to indemnify the Federation in respect 
of any debt, damages, costs or expenses in, or in 
connection with, any proceedings brought or continued 
by or against the Federation or against the Secretary 
of State in respect of railways in India. The Authority 
has to pay any expenses incurred by a Province or 
State in providing police for the maintenance of 
order on Federal railway premises, and in case of dispute 
as to the amount, it is to be determined by the Governor- 
General in his discretion. 2 The Authority is empowered 
to invest its funds in the Railway Fund or Provident 
Fund, and also to transfer or realize such investments. 3 
The Authority has no right to call upon the Federation 

1 S. 186 2 S. 187. 3 S. 188. 
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to transfer to it, for investment, funds kept by the 
Central Government on account of any railway 
depreciation fund, reserve fund or provident fund, 
but the Authority may require the transfer of such 
funds to itself to defray expenses chargeable against 
that fund. In the meanwhile, the Federal Government 
shall credit each such fund with interest on the un- 
transferred balance thereof at an agreed rate, or, in 
default of agreement, at a rate determined by the 
Governor-General in his discretion. 1 The Authority’s 
accounts shall be audited by the Auditor-General of 
India, and it shall publish annually a report of its 
operations during the preceding year, and a statement 
of accounts. 2 Provision is made for the appointment 
of a Railway Rates Committee by the Governor-General 
to give advice to the Authority in connection with 
any dispute between the users and the Authority 
as to rates or traffic facilities which he may require 
the Authority to refer to the Committee. 3 The 
Railway Rates recommendation of the Governor- 
Committek General is necessary for the intro- 

duction of any bill or amendment making provision 
for regulating the rates or fares to be charged on any 
railway. 4 The Authority and the Federated States 
are bound to afford reasonable facilities for tlfrough 
traffic on the railways for which they are responsible, 
and there is to be no unfair discrimination between 
one railway system and another by the granting of 
undue preferences or otherwise, and no unfair or un- 
economic competition. 5 Complaints by the Authority 
or by a Federated State are to be determined by the 
Railway Tribunal. Any complaint by a State against 
a direction by the Authority as to interchange of traffic, 

X S. 189. *s. 190. >s. 191. 4 S. 192. 6 S. 193. 
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or maximum or minimum rates and fares, or station 
or service terminal charges, which involves discrimina- 
tion or imposes an obligation on the State to construct 
a new railway, where it is alleged that unfair or un- 
economic competition would result, is to be referred 
to the Railway Tribunal. 1 

Railway Provision is made for constituting a Railway 
Tribunal Tribunal consisting of a President and two 
other persons to be selected in each case by the 
Governor-General in his discretion from a panel of 


eight persons appointed by him in his discretion, 
being persons with railway, administrative, or business 
experience. The President is one of the judges of the 


Federal Court appointed for the purpose by the 


Governor-General in his discretion, after consultation 


with the Chief Justice of India. He holds office for 


five years and is eligible for re-appointment. If he 
ceases to be a judge of the Federal Court he ceases to 
be the President of the Tribunal. The Tribunal 


alone has jurisdiction in such cases, and has all the 
powers of a Court for conducting proceedings, making 
orders, etc., and is subject on a point of law only to 
an appeal to the Federal Court, whence no appeal lies. 
The salaries of the members of the Tribunal are fixed 
by the Governor-General in his discretion, and their 
salaries and the administrative expenses are charged 
on the revenues of the Federation. In fixing this 
amount, the Governor-General is to act in his individual 
judgment. 2 It is provided that the railway companies 


i The provision requiring a reference to the Tribunal does no 
apply in any case where the Governor- General in his discretion 
certifies that, for reasons connected with defence, effect shoui 
or should not be given to a proposal for the construction or recon- 
struction of a railway. 

*S. 196. 
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which have agreements with the Secretary of State for 
India in Council under which arbitration may be 
claimed will be entitled to such arbitration as against 
the Secretary of State, in the case of any award which 
will be payable by the Federation and due to it by 
the Authority. 1 It is also provided that the Authority 
may also be required to act for the Crown in relation 
to railway matters in non-federated States, and the 
power of the Secretary of State in Council with respect 
to the appointment of directors and deputy directors 
of Indian railway companies shall be exercised by 
the Governor-General in his discretion after con- 
sultation with the Authority. 2 

1 S. 197. 2 Ss. 198 and 199. 
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THE FEDERAL JUDICATURE 

A Federation postulates an agreement and the 
distribution of the legislative, financial and executive 
power between the Federation and the federating 
units. Both the Federal Government and the federating 
Governments have to function within their demarcated 
and delimited sphere. Disputes as regards the inter- 
pretation of the Constitution and the respective rights 
of the Federation and the units are common in all 
Federations. Hence it is an essential feature of a federal 
polity that there should be a judicial body independent 
both of the Federal Legislature and Executive and the 
Governments of the units, whose duty it is to interpret 
the Constitution and to adjudicate upon any disputes 
of this nature. A Federal Court thus acts at once as 
the interpreter and the guardian of the Constitution. 

There is no central Court for the whole of British 
India. The High Court of a Province is the highest 
judicial tribunal in the country, and appeals from 
High Courts in certain cases lie to the Privy Council 
in London. Indian public opinion favoured the creation 
of a Supreme Court, both as a Federal Court and a 
Court of Appeal from Provincial High Courts, but this 
i demand was rejected by Parliament firstl y on financial 
! grounds, and secondly on the ground that it was not 
j desirable to abolish the jurisdiction of the Privy 
‘Council. The new Constitution provides for the 
establishment of a Federal Court, which is, however, 
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empowered to extend its jurisdiction by a Federal 
Act to hear appeals from High Courts. The Federal 
Court has two distinct jurisdictions: (1) original 
jurisdiction in Federal issues, and (2) appellate juris- 
diction in Federal issues and also in other matters 
being appeals from High Courts if such a jurisdiction 
is conferred upon it by the Federal Act. 

Constitution of The Federal Court will consist of 
the Federal Court * a Chief Justice of India and such 

number of other judges as His Majesty thinks neces- 
sary. The number of judges is not to exceed six unless 
an address is presented by the Federal Legislature 
to His Majesty through the Governor-General asking 
for such an increase. Every Federal judge is appointed 
by His Majesty by warrant under the Royal Sign 
Manual, and holds office until he attains the age of 
sixty-five years. A judge may resign his office, and 
he may be removed from his office by His Majesty 
on the ground of misbehaviour or of infirmity of 
mind or body, if the Privy Council, on reference to 
them from His Majesty, recommend that he ought 
on any such ground be removed. It is to be noted 
that there is no provision either for the suspension 
or the removal of the judge by the Governor-General 
or by an address of the Legislature. All these provisions 
are intended to secure the tenure of office to the 
judges with a view to ensuring their independence of 
political influence, so essential for the functioning of 

* ® 8, 200 to 203. A Federal Court consisting of the Chief Justice 
and two other judges has been constituted. It will begin its work 

• >n • Section 215, which relates to the appellate 

jurisdiction of the Federal Court in appeals from High Courts in 
British India, comes into force on April 1, 1937, and accordingly 
certificates may bo given under that section at any time after that 
, notwithstanding that the Federal Court has not yet been 
constituted. (Federal Court Order.) 
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Appointment as a 
Federal Judge 


the Constitution. This independence is further secured 
by the provision that no discussion may take place 
in the Federal or Provincial Legislatures with regard 
to the conduct of any Federal judge. 1 

Qualifications for A 3 ud g e of the Federal Court must 

have been for at least fiye^J^ears 

a judge of a High Court in British 
India or in a Federated State, a barrister of England 
or Northern Ireland, a member of the Faculty of 
Advocates in Scotland, or a pleader of a High Court 
or Courts in British India or in a Federated State, 
of ten years’ standing. The Chief Justice, however, 
must be, or must have been when first appointed 
to judicial office, a barrister, an advocate, or a pleader, 
and must be of fifteen instead of ten years’ standing. 
This provision is intended to exclude Civilian judges 
from the post of Chief Justice. Every judge before 
he enters upon his office has to take a judicial oath 
in the form set out in the fourth Schedule to the 
Act. 2 Their salaries are charged on the revenues of 
the Federation and cannot be voted upon by the 
Federal Legislature, though it is entitled to discuss 
the salaries. 3 Their salaries and allowances, and their 
rights in respect of leave and pensions, are fixed by 
the King in Council, and cannot be varied to their 
disadvantage after their appointment. 4 

By an Order in Council called the Federal Court. 
Order, made on December 18, 1936, the salary of 
the Chief Justice is fixed at Rs. JJ)00 per month and 
that of the other judges at Rs. 5,500 per month. The 
Chief Justice is to be paid on his retirement a pension 
at the rate of £75 per annum in respect of each period 
of six months’ service, but it is not in any case to 
1 S. 40 (1). a S. 200 (4). 3 S. 33 (3) ( d ). 4 S. 201. 
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exceed £2,000 per annum. If the Chief Justice dies 
during Tiisljervice as such, a gratuity of £3,000 is to 
be paid to his personal legal representatives. A Chief 
Justice who is resident in Europe at the date of his 
appointment commences his service when he embarks 
for India to assume his office. The rights of other 
judges in respect of pensions are fixed by the King 
in Council. A judge, including the Chief Justice, who 
was permanently resident in Europe at the date of 
his appointment, and was not a member of a Civil 
Service of the Crown in India, is to be paid an allow- 
ance of £500 for expenses in respect of equipment 
and travelling expenses. Every judge is to receive 
reasonable travelling allowances and facilities as the 
Governor-General may from time to time prescribe in 
his individual judgment. The privileges of a judge 
in respect of leave and passages, and the other con- 
ditions of his service, are to be determined by the 
rules for the time being applicable to an officer appointed 
by the Secretary of State to a Civil Service of the 
Crown in India and holding the rank of Secretary 
to the Government of India. 

When the office of the Chief Justice becomes vacant, 
or if the Chief Justice is unable for any reasons to 
perform the duties of his office, the Governor-General 
in his discretion appoints a substitute from amongst 
the Federal judges, including the Civilian judges, to 
act until such time as a new Chief Justice is appointed 
by the King, or the Chief Justice is able to return to 
his duties. 1 The Federal Court is a court of record and 
shall normally sit in Delhi, but it may also sit at such 
other places as the Chief Justice, w ith th e approval of 
the Governor-General, may from time to time appoint. 

X S. 202. 
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Original Jurisdiction 


Jurisdiction The Federal Court has both original 

of Federal Court and appellate jurisdiction. The Court 

has exclusive original jurisdiction 1 in any disputes 

between the Federation, any of 
the Provinces or any of the 
Federated States, which involves any question of law or 
fact on which the existence or extent of a legal right 
depends. Thus the parties to the suit must be Govern- 
ments, either the Federation itself or the Federal 
units. But its jurisdiction does not cover a dispute 
to which a State is a party, unless that dispute con- 
cerns the interpretation of the Act or of an Order 
in Council thereunder, or the extent of the legislative 
or executive authority vested in the Federation by 
virtue of the Instrument of Accession of that State, 
or arises under an agreement made under Part „VI 
of the Act relating to the administration of a Federal 
law in that State, or otherwise concerns some matter 
in which the Federal Legislature has power to legis- 
late for the State, or arises under an agreement made ^ 
after the Federation, with the approval of the Repre- d 
sentative of the Crown, between the State and the N* 
Federation or a Province, and expressly providing 
that the Court’s jurisdiction shall extend to such a 
dispute. No dispute can come within the jurisdiction 
of the Court if it arises under an agreement expressly 
excluding that jurisdiction. Only legal rights or 
justiciable issues can be decided by the Federal Court. 

Its judgments in its original jurisdiction are declaratory 
judgments ; 2 they declare what are the rights of the 
parties to the dispute. 

1 This means that suits can originate) in the Federal Court itself 

and cannot originate in any other Court. 


Ni 
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Appellate In addition to its original jurisdiction, 
Jurisdiction the Federal Court has also an appellate 

jurisdiction from the High Courts in British India 
and the Federated States. In every case, in British 
India, it is the duty of the High Court to grant a 
certificate of its own motion that the case before it 
involves a substantial question of law as to the 
interpretation of the Act or Order in Council there- 
under, and if such a certificate is granted, an appeal 
lies to the Federal Court/ from the judgment, decree 
or order of the High Court. Where such a certificate 
is granted, any party may appeal to the Federal Court 
on the ground that the question was wrongly decided, 
and on any other ground on which appeal would have 
lain without special leave of the Privy Council, and, 
with the leave of the Federal Court, on any other 
ground. In all such cases, no direct appeal lies to 
the Privy Council either with or without special leave. 

The Federal Legislature has been given power to j/* 
enlarge, by Act introduced in the Legislature with 
the previous sanction of the Governor-General in his 
discretion, the appellate jurisdiction of the Federal 
Court, so as to make it a final court of appeal from 
High Courts in British India in ordinary non-con- 
stitutional issues, in substitution for the present right 
of appeal to the Privy Council, and to empower it 
to hear appeals in civil cases from High Courts in 
British India without any certificate. But in such 
cases the amount or value of the subject matter of 
the dispute in the first Court must be fifty thousand 
rupees or such sum not under fifteen thousand rupees 
as the Act may specify, or the judgment, decree or 
final order must involve directly or indirectly property 
of the like value, or else the Federal Court must have 
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given special leave to appeal. When such provision 
is made by a Federal Act, consequential provision is 
also to be made simultaneously by the Legislature 
for the abolition in whole or in part of direct appeals 
in civil cases from High Courts in British India to the 
Privv Council either with or without special leave. 
It should be noted that, even with the extension of 
the appellate jurisdiction of the Federal Court, the 
jurisdiction of the Privy Council in relation to 
appeals from India is not abolished, but more 
restrictions will be placed on it both as regards the 
value of the subject matter and the nature of the 

dispute. 

As regards State Courts, appeal lies to the Federal 
Court 1 from State Courts on a question concerning 
the interpretation of the Act or Orders in • Council 
thereunder, or the extent of the legislative or executive 
authority vested in the Federation by virtue of the 
Instrument of Accession of the State, or arising under 
an agreement under Part VI of the Act relating to 
the administration of Federal law in the States. Such 
an appeal shall be by way of a special case to be stated 
for the opinion of the Federal Court by the High Court. 
Either of the parties in the suit before the State 
Court who is dissatisfied with the judgment is entitled 
to apply to the High Court to state a case for the 
consideration of the Federal Court. The Federal 
Court may, if it thinks fit, cause letters of request 
to be sent to the Ruler of the State, calling upon the 
High Court to state a case — to set out the facts of 
the dispute and the law which it applied to those 
facts. The Ruler passes on the letter of request to 
the State High Court, which must then state a case. 

207 ( 1 ). 


THE FEDERAL JUDICATURE 


323 


The Federal Court may, if necessary, return the case 
so stated and require the State High Court to set 
forth further facts. 

An appeal lies to His Majesty in Council, as of right 
and without leave, from any decision of the Federal 
Court in its original jurisdiction dealing with a dispute 
concerning the interpretation of the Act or of an 
Order in Council made thereunder, or the extent of 
the legislative or executive authority vested in the 
Federation by virtue of the Instrument of Accession 
of any State, or arising under an agreement under 
Part VI of the Act in relation to the administration 
in any State of the Federal law; and in any other 
case, by leave of the Federal Court or of His Majesty 
in Council . 1 In effect, the ultimate tribunal upon all 
constitutional issues under the Act, Orders in Council 
thereunder, or the Instrument of Accession, is the 
Privy Council. The principles which would guide 
the Federal Court or the Privy Council in granting 
leave to appeal are now well established, and it is 
believed that these principles will be followed . 2 It 
is well established that the Privy Council is not a 
formal Court of Criminal appeal, and appeals to the 
Privy Council in criminal matters will be rare as 
under the existing circumstances. The Federal Court 
may either allow the appeal or dismiss it. In allowing 
an appeal the Federal Court shall remit the case to 
the court from which the appeal was brought, with 
a declaration as to the judgment to be substituted 
for the judgment appealed against, and the court 


1 See Prince v. Gagnon (1882) 8 App. Cal. 103. 

oq« u man , Pra8ad B . ha 8 amafci Prasad (1902) I.L.R. 24 Acc. 

Prasad Singh v. Pratapgar Doputy -Commissioner 
ViH.67) L.K. 64 Ind. App. 126. Jivangiri Guru Chamelgiri v. Gaianan 
Narayan Patkar (1926). 50 Bom. 573. 
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shall give effect to the judgment of the Federal Court. 1 
Where the Federal Court orders costs, it shall transmit 
its order for the payment of the sum fixed to the 
court from which the appeal was brought, and it is 
that court’s duty to give effect to the order. 2 The 
Federal Court may on conditions order a stay of 
execution pending the hearing of the appeal. 3 

Enforcement of a11 authorities, civil and judicial, 

Orders and Decrees throughout the Federation, must 

act in aid of the Federal Court. 
The Federal Court has power to make orders for the 
attendance of witnesses, the discovery or production 
of documents, and the investigation or punishment 
of contempt of court, and all such orders shall be 
enforceable in British India and the Federated States. 
Whenever it makes any such orders, it is the duty 
of the courts to enforce them as rigorously as if they 
had been made by the highest court in the Province 
or State itself. 4 In all matters relating to the States, 
the Federal Court shall act through letters of request 
to the Ruler, who shall secure their execution. 5 Where 
in any case the Federal Court requires a special case 
to be stated or restated by, or remits a case to, or 
orders a stay of execution in a case from, a High Court 
in a Federated State, or requires the aid of the civil 
or judicial authorities in a Federated State, the Federal 
Court shall cause letters of request in that behalf to 
* be sent to the Ruler of the State, and the Ruler shall 
cause such communication to be made to the High 
Court or to any judicial or civil authority as the 

circumstances may require. 6 

It is to be noted that there is no direct provision 


2 s. 210. 

5 S. 210 


1 Ss. 205-9. 

< S. 210 (2). 


* S. 209 (3). 
. • S. 211. 
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for the enforcement of Federal laws and orders in 
the States. The executive authority of the Federation 
in the States is to be given effect by the States. But, 
at the same time, it is provided that all authorities 
throughout the Federation shall act in aid of the 
Federal Court. The difficulty is how to secure this 
aid. Having regard to the internal sovereignty of 
the States and the absence of a Federal agency directly 
operating in the States, the only method of securing 
the object is to get the orders of the Court enforced 
in the States through the State agencies, and this 
is to be done, whenever necessary, by letters of request 
to the Ruler. This provision has no precedent, but 
the phraseology is used with a view to recognizing 
the sovereignty of the Rulers. “It is merely an enact- 
ment to show proper respect to a Sovereign Ruler, 
without the necessity of an order being directed to 
him to state a case, that letters of request shall be 
addressed to him .” 1 The law declared by the Federal 
Court or the Privy Council shall bind all courts in 
British India, and the State courts in respect of the 
interpretation of the Act or Order in Council there- 
under or any matter with respect to which the Federal 
Legislature can make laws in relation to the State . 2 
If at any time the Governor-General thinks that a 
question of law has arisen, or is likely to arise, which 

Power of Governor- is ° ^ such a nature and of such 
General to Consult public importance that it is 

rEDERAL COURT , , , , . . . . . 

expedient to obtam the opinion 
of the Federal Court upon it, he may in his discretion 
refer the question to the Federal Court for considera- 
tion, and the Court may, after such hearing as it 
thinks fit, report to the Governor-General thereon. 

1 Attorney- General, Hansard , April 1, 1935. 2 S. 212. 
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The report shall be made in open court and in accord- 
ance with the opinion of the majority of the judges 
present at the hearing of the case. A^ _ dissent ing 
judge may deliver a separate opinion. 1 This is the 
advisory or consultative jurisdiction of the Court, 
and is analogous to the consultative jurisdiction of 
the Privy Council. It is not stated whether the opinion 
has a binding effect on the Governor-General. It 
appears that the intention is to enable the Governor- 
General to take a decision in the light of the judicial 
opinion in matters in which he may feel doubt. 

The Federal Court has power from time to time, 
with the approval of the Governor-General in his 
discretion, to make rules regulating generally the 
practice and procedure of the Court, including rules 
as to the persons entitled to practise before the Court, 
the time for entry of appeals, costs and fees, and for 
the summary disposal of appeals regarded as being 
frivolous or vexatious or brought for the purpose of 
delay. 2 Such rules may fix the number of judges 
who are to sit for any purpose, but no case shall be 
decided by less than three judges. The three judges 
constitute the minimum bench. The Court may be 
divided into divisions, and the Chief Justice, subject 
to any rules of Court, determines which judges are 
to sit in the various divisions. If the appellate juris- 
diction of the Court is extended by the Federal Legis- 
lature, the rules must provide for the constitution 
of a special division to hear appeals which would 
have been within its jurisdiction without such addition. 
Judgments of the Court are to be delivered in open 
court with the concurrence of a majority of the judges 
present at the hearing. A judge who does not concur 

1 s. 213. 2 S. 214 (l). 
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may d eliver a di ssenting judgment. All proceedings 
in the Federal Court shall be i n the E ngl ish l anguage. 1 
The Federal Legislature may by an Act confer upon 
the C ourt ancillary pow ers necessary or desirable for 
the purpose of enabling the Court more effectively to 
exercise the jurisdiction conferred upon it by or under 
the Act. 2 The administrative expenses of the Federal 
Expenses of the Court, including all salaries, allow- 
Federal Court ances and pensions payable to or in 

respect of the officers and servants of the Court, are 
charged upon the revenues of the Federation, and any 
fees or other moneys taken by the Court form part 
of the Federal revenues. The Governor-General 
decides in his discretion the amount to be included in 
the financial statement for such expenses. 3 

The State Courts which are declared by His Majesty, 
after communication with the Ruler, to be High 
Courts are to be deemed High Courts for the purpose 
of appeals. 4 The Federal Legislature is not empowered 
to confer any jurisdiction on the Federal Court to hear 
appeals from High Courts, when they exercise juris- 
diction under the Foreign Jurisdiction Act, 1890, or 
to hear appeals from courts outside India. Nothing 
in the Act affects any right of appeal to the Privy 
Council in such cases, with or without special leave. 5 

In addition to what has been already stated, a 
right of appeal lies to the Federal Court from the 
decisions of the Railway Tribunal, 6 and from decisions 

as to the amount of a State’s contribution in lieu of 
corporation tax. 7 


*S. 214. 
6 S. 218. 


2 S. 215. 


3 S. 216. 


S. 196 (4). 


4 S. 217 
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CHAPTER XIX 


THE LAW OF BRITISH INDIA 

The indigenous law of India is personal. It is 
divisible into two systems with reference to the two 
main classes of the population. Hindu and Muham- 
madan. Both systems claim divine origin through 
revelation. They are inextricably interwoven with 
religion, and derive their authority from religion as 
well as custom. The English first settled in India 
under licence from a Native Ruler, but they did 
not adopt native law. They had brought their own 
legal system with them, and the Charter Act of 1726 
introduced common law into the three Presidency 
towns as regards Europeans. At first the English 
tried to make English law public and territorial, but 
by the end of the eighteenth century it was decided 
that Hindu law and usage should be applied to Hindus, 
and the law and custom of Islam to Muhammadans. 
Subsequently, owing to the influence of Western 
jurisprudence and the progress of education, the rules 
of the Shastras and the Kuran were gradually altered 
and relaxed. Substantial modifications were made both 
in Hindu and Muhammadan law by direct legislation, 
and also by the development of case law. A_Law. 
Commission for the codification of laws was appointed 
in 1833 under the chairmanship of Macaulay. As a 
result of the labours of this and other Commissions, 
the laws were simplified and codified by the passing 
of the Civil Procedure Code in 1859, the Criminal 
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Procedure Code in 1860, and the Penal Code in 1861. 
To-day the position is as follows. As regards criminal law 
and procedure, and also civil procedure and evidence, 
native law has been superseded by various codes and 
enactments, but the indigenous personal law of the 
Hindus and Muhammadans and other Natives still 
regulates most matters relating to the family, and 
matters of succession and inheritance amongst them. 
So apart from the personal and customary law which 
is specifically recognized by the courts, the law of 
British India is the creation of statutory enactments 
made for it either at Westminster or by the authority 
in India to whom the necessary law-making functions 
had been delegated. Under the Government of India 
Act of 1935, all the law in force in British India im- 
mediately before April 1, 1937, continues in force there 
until altered, repealed or amended by a competent 
Legislature or other competent authority. 1 The King 
in Council may make such adaptations and modi- 
fications as may be necessary or expedient to the 
changed conditions consequential on territorial re- 
distribution and the creation of the new Provinces, 
and on the re-constitution of Governments and 
authorities. 2 By Order in Council some two dozen 
English Statutes applicable to India, and nearly two 
thousand Indian and Provincial Statutes and Acts, 
are modified and adopted to meet the changes con- 
sequential to the constitutional and administrative 
changes introduced by the Act of 1935. 

X S. 292. 


2 S. 293. 


CHAPTER XX 


THE PROVINCIAL JUDICIARY 

1. Historical 

The early Charters of the Company conferred 
judicial authority upon the Governor and Council 
of the several factories for the trial of persons belonging 
to the Company and living under them. In 1726 
a Mayor’s Court was established for this purpose 
at each of the three Presidencies of Calcutta, Madras 
and Bombay, with the right of appeal to the Governor 
and Council, and in certain cases to the King and 
Council. The Governors -in-Council were also con- 
stituted courts for the trial of all offences except high 
treason. Side by side with them were native courts. 
The native system of government was based upon the 
union of all authority, judicial, fiscal and military, 
in the same hands. At the head was the Nawab^ 
Deputy of the Delhi Emperor, who was both a Diwan 
and a Nizam. As Diwan he collected the revenue and 
superintended the administration of Civil justice. 
As Nizam he exercised criminal jurisdiction and con- 
trolled the police. Under the Nawab, the zamindars 
exercised civil and criminal jurisdiction. The crimin al 
law administered was the Mu h am madan law The 
civil law was Hindu or Muhammadan as the case 
required. With the acquisition of. Diwani from the 
Moghul Emperor in l.T§ & Clive introduced a dual 
system. The Nawab of Bengal continued to administer 
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criminal justice in accordance with Muhammadan 
law through Muhammadan judges. The adminis- 
tration of civil justice and the collection of revenue 
were undertaken by the Company, but were still 
carried out by Indian judges. This dual system proved 
a miserable failure. In 1771, the Company “stood 
forth as Diwan,” and Warren Hastings, who was 
appointed Governor of Bengal, devised a scheme which 
placed the entire administration of justice as well as 
the collection of revenues under the supervision of 
English officers. Each district was placed in charge 
of a Collector assisted by a native Diwan. The Collector 
and the Diwan constituted a court of civil justice called 
the Diwani Adalat, from which an appeal lay to the 
Sadar Diwani Adalat at Calcutta, composed of the 
Governor and Council, also assisted by native officers. 
A court of Fozdari Adalat was likewise established for 
each district, consisting of a kazi, a mufti, and two 
moulvis, with whom the Collector sat simply to watch 
the proceedings. From this court an appeal lay to 
the Sadar Nizamat Adalat, which was composed of a 
daroga, a kazi, a mufti and three moulvis, all appointed 
in the name of the Nizam. This court was also under 
the supervision of the Governor and Council. 

The Regulating Act, 1773, which conferred legislative 
authority on the Governor-General and Council, also 
constituted the Supreme Court of Judicature in Bengal, 
composed of a Chief Justice and four puisne judges, 
all nominated by the Crown. It was intended to become 
the general supervisor of justice throughout Bengal, 
but the vague nature of its powers immediately led 
to difficulties with the executive authority of the 
Governor-General and Council and the native revenue 
officers. The dispute was settled by Parliament 
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by an Amending Act which declared, among other 
things, that the Supreme Court had no jurisdiction 
over the Governor-General in his public capacity. 

In 1774, the Collectors were withdrawn and Native 
Amils were appointed in their places for the adminis- 
tration of civil justice, the superintendence of revenue 
being entrusted first to the Provincial courts and after- 
wards to a Committee of He venue. In 1780 sixteen 
courts of Diwani Adalat were created, each under the 
charge of a covenanted Civilian styled the Superin- 
tendent. In 1781, the Provincial courts of the Company 
received express recognition from Parliament. The 
Governor-General and Council was constituted the 
highest court of appeal, with an ultimate appeal 
to the King in Council in cases exceeding £5,000 in 
value. 

Reforms of Lord Cornwallis introduced con- 

Lord Cornwallis siderable changes in the judicial 

system. In 1790 the Sadar Nizamat Adalat was recon- 
stituted so as to consist of the Governor-General and 
Council, together with the kazi and two muftis. In 
1793 ordinary criminal jurisdiction was entrusted to 
four courts of circuit, each composed of two or three 
covenanted Civilians with native assessors. As regards 
civil justice, the duties of the Collectors were separated 
from those of the magistrates. Twenty-six civil 
judges were appointed, each with a Hindu and 
Muhammadan assessor. From them appeals lay to 
four Provincial courts which were identical with 
four courts of circuits, and finally to the Sadar Diwani 
Adalat consisting of the Governor-General and Council. 
These civil judges were also constituted magistrates 
to hold preliminary inquiries in important criminal 
cases. 
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At the time of the Marquis of Wellesley the two 
appellate courts, Sadar Nizamat Adalat and Sadar 
Diwani Adalat, were reconstituted. Instead of consisting 
of the Governor-General and Council they were composed 
of three or more judges selected from the covenanted 


service, and thus they remained until merged in the 
High Court in 1862. The ordinary courts of justice 


were constituted in their present form by Lord William 
Bentinck (1828-35). The Provincial courts of appeal 
in civil cases were abolished. Full criminal jurisdiction 


was conferred upon the civil district judges, and the 
magisterial authority formerly exercised by the civil 
judges was transferred to the Collectors, a combination 


of executive and judicial functions in one person which 
continues to this day. Lord Cornwallis established 
inferior civil courts of Native Commissioners outside 


the Presidency towns with graded jurisdiction. Lord 
William Bentinck instituted a new class known as 
Principal Sadar Amins, who subsequently came to be 
known as subordinate judges. 


The Indian High In 1862 the Indian High Courts 
Couhts Act of 1862 Act was p assec ^ It established 

High Courts at Calcutta, Madras and Bombay in 
which the Supreme Courts as well as the Sadar Diwani 
Adalat and the Sadar Nizamat Adalat were merged. 
Under the same Act a High Court was established at 
— * _ _ in 1866. Under the Indian High Courts 

jAct of 1911, High Courts were constituted at Patna 
| and Lahore. A Chief Court was established at Oudh, 
and Judicial Commissioners’ Courts were constituted 
in the Central Provinces, the North-West Frontier 
Province and Sind. Thus the whole of British India 
before the Act of 1935 was under the jurisdiction of 
either Chartered High Courts or other courts with more 
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or less similar powers. There was no Supreme 
or Central Court for the Whole of British India. 
A High Court or similar Court was the supreme 
judicial tribunal in a Province, from which in 
certain cases ultimate appeal lay to the Privy 
Council in London. 

2. The High Courts in British India 

The High Courts in Calcutta, Madras, Bombay, 
Allahabad, Lahore, Patna and Nagpur ; 1 the Chief 
Court in Oudh ; the Judicial Commissioners’ Court 
in the North-West Frontier Province and in Sind, 
and any other court in British India constituted or 
reconstituted as a High Court, and any other compar- 
able court in British India declared by His Majesty 
in Council as a High Court, are given the status of a 
High Court under the Act of 1935. Every High 
Court is a Court of Record and consists of a Chief 

Constitution of Justice and such other judges as 
High Courts His Majesty may from time to time 

deem it necessary to appoint, but their number, 
including additional judges, is not to exceed the 
maximum fixed by His Majesty in Council. Judges 
are appointed by the Crown by warrant under the 
Royal Sign Manual and they hold office until they 
attain the age of sixty years. A judge may resign or 
may be removed by the Crown on the ground of 
misbehaviour or of mental or bodily infirmity, if the 
Privy Council, on reference from the Crown, reports 
that he ought to be removed on any such ground. A 
judge of a High Court must be a barrister of England 

1 The High Court of the Central Provin<8fe and Berar was con- 
stituted under an Order in Council made in February, 1936. 


THE PROVINCIAL JUDICIARY 


335 


or Northern Ireland, or a member of the Faculty of 
Advocates in Scotland, of at least ten years’ standing ; 
or a member of the Indian Civil Service of at least 
ten years’ standing, who has for at least three years 
served as, or exercised the powers of, a district judge, 
or has for at least five years held a judicial office in 
British India not inferior to that of a subordinate 
judge or judge of a small cause court ; or a pleader ©f 
any High Court or Courts of at least ten years’ standing. 
The Chief Justice of a High Court constituted by Letters 
Patent must be, or have been when first appointed to 
judicial office, a barrister or advocate or pleader, 
or must have served for not less than three years as 
a judge of a High Court. The statutory requirement 
under the Act of 1919 that one-third of the judges 
should be barristers and one-third members of the 
Indian Civil Service is abrogated. Indian public 
opinion insisted on the exclusion of the Civilians from 
appointment as High Court judges. But the Civilian 
judges are considered necessary for the present to 
maintain the strength and efficiency of the Judiciary, 
and the Indian demand has not been conceded. Under 
the Act of 1919, neither a Civilian judge nor a non- 
barrister judge was entitled to hold the permanent 
post of Chief Justice. Indian public opinion demanded 
the removal of this disability in the case of non-barrister 
judges, and tl^e Act removes it for both non-barrister 
and Civilian judges. Judges have to take a judicial 
oath before entering their office. Their salaries, 
allowances, leave and pensions are fixed by His 
Majesty in Council, and (except for the allowances) 
shall not be varied to their disadvantage after their 
appointment. A vacancy in the office of the Chief 
Justice is filled by the Governor-General in his 
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discretion from the judges, and other vacancies are 
filled by him in his discretion from qualified persons. 
When there is pressure of work, the Governor-General 
appoints any additional judges within the prescribed 
maximum number for two years. 1 

Jurisdiction ’The High Courts of Calcutta, Bombay 
and Powers of and Madras have both original and 
High Courts ((appellate jurisdiction, while other 

High Courts have mostly appellate jurisdiction. They 
have jurisdiction in all matters civil and criminal, 
and also in matters connected with wills, bankruptcy, 
admiralty, and, in cases of Christians and Parsis 
and of Hindus married under the Civil Marriage Act 
or Special Marriage Act, also of divorce. They have no 
original jurisdiction concerning the revenue or its 
collection so long as it is done in accordance with the 
usage and practice of the country or the law in force. 
Every High Court shall have superintendence over all 
courts in India subject to its appellate jurisdiction, 
and may call for returns, issue general rules and forms 
of practice and proceedings, and settle fees for sheriffs, 
attorneys, clerks and officers with the previous approval 
of the Governor. The High Court has no jurisdiction 
to question any judgment of any inferior court which 
is not otherwise subject to appeal or revision. In all 
cases heard in the inferior courts the evidence is 
recorded and submitted, when required, to the High 
Court which is enabled to revise, if necessary, the 
proceedings of these courts. High Courts can transfer 
any suit from one court to another of equal or superior 
jurisdiction. A High Court may, on application by 
the Advocate -General for the Federation or by the 
Advocate-General of a Province, transfer to itself for 

1 Ss. 223-226. The jurisdiction of existing High Courts continues. 
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trial a case pending before an inferior court if the case 
involves, or is likely to involve, the question of the 
validity of any Federal or Provincial Act. In matters 
concerning constitutional issues under the Act of 1935, 
an appeal lies from the High Courts to the Federal 
Court and finally to the Privy Council. From a decision 
of a High Court in its original capacity an appeal 
lies to a bench of two or more judges of the same 
court. Under certain conditions, where the subject 
matter of the suit is of the value of Rs. 10,000/- or 
more, or when a substantial question of law is involved, 
an appeal lies from the High Court to the Privy 
Council in London. 

No High Court has, unless otherwise provided, 
any original jurisdiction in any matter concerning 
the revenue, or concerning any act ordered or done in 
the collection thereof according to the usage and 
practice of the country or the law for the time being 
in force. A Bill or amendment for making such a 
provision shall not be introduced in the Federal 
or Provincial Legislature without the previous sanction 
of the Governor-General in his discretion, or of the 
Governor in his discretion. 

All proceedings in High Courts shall be in the 
English language. 1 The administrative charges of 
High Courts, including all salaries, allowances and 
pensions, payable to or in respect of the officers and 
servants of the Courts, and the salaries and allowances 
of the judges, are charged upon the revenues of the 
Provinces, and any fees or other moneys taken by them 
accrue to the Provincial revenues. The Governor in 
*s individual judgment decides what amount of 
t ese expenses is to be included in the estimates of 

X S. 227. 
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expenditure placed before the Legislature. The 
Governor-General, the Governors, the Counsellors of the 
Governor-General, Ministers, Chief Justices and Judges 
of High Courts are exempted from the jurisdiction 
of High Courts in any action that any one of them 
may have taken in the performance of his public 
duties, nor are they liable to arrest or imprisonment.*' 

The Crown, on an address from the Legislature of 
a Province, may by Letters Patent constitute a High 
Court in that Province or for any part thereof, or recon- 
stitute in like manner any existing High Court 
for that Province or for any part thereof, or where 
there are two High Courts in that Province, amalgamate 
those Courts. On an agreement between the Govern- 
ments concerned, the King in Council may extend 
the jurisdiction of a High Court in any Province to 
any area in British India outside that Province, and 
in such a case the existing arrangement under which a 
High Court exercises jurisdiction in more than one 
Province or in relation to a Province and an area 
outside a Province remains unaffected. The Legis- 
lature of a Province in which the Court has its principal 
seat is not empowered to alter the Court’s jurisdiction 
outside the Province, but the power to do so rests 
with the Legislature having authority over the area 
concerned. Similarly, the power to approve rules 
made by the High Court for the area rests with the 
head of the Executive of that area. Provision is also 
made for the consequential changes necessary by the 
constitution or re -constitution of High Courts as 
hereinbefore stated. 1 

Where any person has been sentenced to death m 
a Province, the Governor-General in his discretion 

x Ss. 228-231. 
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has all such powers of suspension, remission or com- 
mutation of sentence as were vested in the Governor - 
General in Council. No other authority in India outside 
a Province has any power to suspend, remit or commute 
the sentence of any person convicted in the Province. 
Any power of any officer of His Majesty’s forces to 
suspend, remit or commute a sentence passed by a 
court-martial remains unaffected. The right of His 

Majesty to grant pardons, reprieves, respites or 
remissions of punishment is unaffected and is re- 
affirmed. 1 

The position of the J udiciary is analogous to that in 
other Federations. The judges have security of tenure 
and salaries and are made mostly independent of 

the Executive, as they are the interpreters and 
custodians of the Constitution. 


Relation of 
High Courts to 
the Government 


Under the Act of 1919, the High 
Courts, except that of Calcutta, 
were in direct relation with their 


respective Provincial Governments. In other words 
the Provincial Governments held themselves responsible 
for the expenditure and budget of the High Courts. 
Permanent judges were appointed by the Crown. 
Additional judges were appointed by the Governor- 
General in Council, while acting and temporary 
judges were appointed by the Provincial Governments. 
Under the Act of 1935 the administration, including 
the expenditure, of the High Courts (including that of 
the Calcutta High Court, in spite of opposition from 
1 Bengal) is provincialized. Appointments of judges 
continue to be Crown appointments. However, acting 
and temporary judges and additional judges are to 
e appointed by the Governor-General in his discretion. N 


*S. 295. 
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Courts of Appeax. The Act provides that no member 
IN Revenue Matters of the Federal Legislature or a 

Provincial Legislature is to be a member of any 
tribunal in British India which deals with revenue 
appeals. Where before April 1, 1937, the Governor in 
Council of a Province acted in such revenue matters 
as a court of appeal, the Governor is empowered in 
his individual judgment to constitute a tribunal 
consisting of such persons as he thinks fit to exercise 
the same function until other provision is made by the 
Provincial Legislature. The members of the tribunal 
are to be paid such salaries and allowances as the 
Governor in his individual judgment may fix, and 
these are charged on the revenues of the Province. 1 

1 S. 296. 




CHAPTER XXI 

THE INDIAN CIVIL SERVICE 
1. Historical 

The Indian Civil Service derives its origin from the 
staff of merchants, factors, and writers employed by 
the East India Company when it was a purely com- 
mercial body. For some time after the Company 
acquired political power, the administration was left 
in the hands of the native subordinates. In 1722 
the Company began to take the administration in 
its own hands. Between 1790 and 1793 all branches 
of the public service manned by European officers 
were placed on a clear and permanent basis by Lord 
Cornwallis, who created the “Covenanted Service.” 
All civil posts were reserved for this service. Promotion 
was regulated by seniority. A college was set up at 
Calcutta for the training of junior Civilians in law 
and Oriental languages. In 1806 Hailey bury College 
was established to train the members before they 
joined the service. Admission was by nomination 
by the Court of Directors. The principle of regu- 
lating admission to the college by open compe- 
tition was laid down in 1853 and was reaffirmed on 

the transfer of the Government to the Crown in 
1858. 

It was enacted in 1833 that “no native of the said 
territories (India) nor any natural born subject of 
His Majesty resident therein shall by reason only of 

341 
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his religion, place of birth, descent, colour, or any 
of these, be disabled from holding any place, office 
or employment under the said (East India) Company.” 
In spite of this provision, up to 1870 only one native 
of India had successfully competed for the Covenanted 
Service. Owing to social, religious, and financial 
difficulties, it was not possible for Indians to go to 
England to compete for the service. An Act of 1870 
accordingly provided that natives of India of proved 
merit and ability would be employed in the Civil 
Service without going through the competitive examin- 
ation in London. One or two appointments only were 
made under it and those to the judicial branch of the 
service. The subject was reconsidered in 1879, and 
fresh provision was made by which the recruitment by 
this means was extended up to one-fifth of the total 
number of Civilians appointed in the year. These 
appointments were generally to be confined to young 
men of good family and social position, possessed of 
fair abilities and education. For some years a few 
persons were recruited from this source but the 
experiment proved a failure, as men who combined 
high social position with the requisite intellectual and 
educational qualifications could not be found. There- 
upon the Government, with the object of devising a 
scheme to do justice to the claims of natives of 
India to higher employments in the public service, 
appointed a Commission which submitted its report 
in 1887. On the advice of this Commission, the 
Civil Service was divided into three branches, the 
Indian Civil Service, the Provincial Civil Service, 
and the Subordinate Civil Service, the first being 
entirely recruited in England by competitive 

examination . 
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The Islington The Civil Service in India came under 
Commission a detailed review in 1912 by the Royal 

1912-I0 Commission on Public Services, 

which Lord Islington was chairman. It submitted its 
report in 1915. The Commission devoted itself mainly 
to exploring the possibilities of employment of Indians 
in the superior services and to an examination of the 
conditions of service. Owing to the War, the con- 
sideration of its proposals was deferred and the report 
was not published till June 26, 1917. Before it could 
be considered, the facts on which it was based had 
materially altered. On August 20, 1917, the Secretary 
of State announced in the House of Commons that 
the policy of His Majesty’s Government towards India 
was, among other things, that of the increasing associ- 
ation of Indians in every branch of the administration. 
During the War, the cost of living had gone up, a 
factor which had not been taken into consideration 
by the Commission in the rates of pay proposed. 
Hence the orders passed on the recommendations of 
the Commission in 1919-20 suffered inevitably from 
having been based on an investigation which subsequent 
events had rendered obsolete. 

The Montagu-Chelmsford Report reviewed the 
services and in a masterly manner explained their 
position under the Reforms. The authors of the 
Report pointed out that recruitment in England was 
not adequate to supply a sufficiency of Indian candi- 
dates, hence the system should be supplemented by 
fixing a definite percentage of recruitment to be made 
in India. The Report laid stress on Indianisation, 
improvement in the conditions of the European 
members, and statutory protection of the services. 
The members of the services were perturbed at the 


344 THE NEW CONSTITUTION OF INDIA 


introduction of the Reforms, and demanded safe- 
guards. It was recommended that the members of 
the All-India services, with a few exceptions, might be 
allowed to retire before they completed the service 
ordinarily required for retiring pension, and in this 
case they were to receive a pension proportionate to 
their actual service. After the inauguration of the 
Reforms and the new policy, the relations between 
the political classes and the services, instead of being 
improved, were markedly worsened. Persistent criti- 
cisms in the Legislatures had a discouraging effect 
on services accustomed to a traditional respect. Other 
factors aggravated the trouble. The Non-Co-operation 
Movement of 1920-22 involved the officers and their 
families in general disrespect and even in serious 
danger. Moreover, owing to a great rise in prices, 
their financial position was at the time a source of 
great anxiety to them. Pursuant, therefore, to the 
recommendations of the Montagu-Chelmsford Report 
as regards officers in the service to whom the new 
conditions were so repugnant that they preferred to 
retire, a scheme was adopted under which All-India 
officers selected for appointment before January 1, 
1920, and not permanently employed under the 
Government of India, were allowed to retire before 
they had completed the normal full service, on a 
pension proportionate to their length of service. 
Under this scheme, 200 All-India service officers had 
retired by 1922, and by 1924 the number had risen to 
345. By far the greater number of them were officers 
of ten to twenty-five years’ service. This exodus had 
a secondary effect which was equally important. 
Recruitment to the services in England was suspended 
during the War, and the tradition that India offered 
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a career for young Englishmen had hardly begun to 
revive when it was confronted with the outspoken 
discontent of the services in India and the premature 
retirement of many officers. The sources of recruit- 
ment in England had practically dried up. While 
this was the situation within the services, Indian 
political opinion was concentrated on two points : 
(1) The All-India Services were at this time mainly 
European in composition. Though the preamble to 
the Act of 1919 declared that the increasing association 
of Indians in every branch of Indian administration 
was the policy of Parliament, Indian opinion did not 
accept as adequate the rate of Indianisation that had 
been established. (2) It was also contended by some 
Indians that the recruitment and control of any 
service by the Secretary of State should cease 
altogether. These factors led to the appointment of 
the Royal Commission on the Superior Civil Services 
in India, of which Lord Lee was Chairman. The 
Commission submitted its report in 1924, and its 
recommendations have been accepted and acted upon 
by Government. 

The Lee Commission : The All-India services with which 
Its Recommendations the Lee Commission was con- 

cerned were: (1) the Indian Civil Service, (2) the 
Indian Police Service, (3) the Indian Forest Service, 
(4) the Indian Agricultural Service, (5) the Indian 
Educational Service, (6) the Indian Service of Engineers, 
(7) Indian Veterinary Service and (8) the Indian Medi- 
cal Service (civil). The total strength of these services 
was 4,279, of which the two first comprised 2,082. 

Recruitment Commission recommended that as 

regards the Indian Civil Service, the 
Indian Police Service, the Indian Forest Service, and 
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the Irrigation Branch of the Service of Engineers, on 
which public security and finance mainly depend, the 
Secretary of State should continue to recruit for these 
services, and that his control with safeguards should 
be maintained. These four services were the only 
services to which recruitment was on an All-India 
basis from 1924 till the introduction of the New 
Constitution. The remaining four services operated 
mostly in the transferred field. The Commission 
recommended that the control of Ministers over these 
services, except the Medical Service, should be made 
more complete by closing the recruitment on an 
All-India basis. The officers already in these services 
were free to remain, retaining their All-India status 
and privileges, and recruits for these branches of 
administration would in future be appointed by 
the Provincial Governments and would constitute 
Provincial services. This recommendation was 
not extended to the Indian Medical Service. 
Each Province was to employ in its civil Medical 
Department a certain number of officers lent 
from the Medical Department of the Army in 
India, such officers receiving commissions from the 
Crown. 

Increased Rate In regard to the Indianisation of 
of Indianisation services which were still to be 

recruited by the Secretary of State the Commission 

recommended : — 

For the Indian Civil Service 10 per cent of the 
superior posts should be filled by appointment of 
Provincial service officers to “listed” posts, and the 
direct recruitment in future should be Indian and 
European in equal numbers. On this basis it was 
calculated that by 1939 half the recruits to the Indian 
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Civil Service would be Indian and half European, 
allowing for Indians in listed posts. 

For the Indian Police Service direct recruitment was 
to be in the proportion of five Europeans to three 
Indians, allowing for promotion from Provincial 
service to fill 20 per cent of all vacancies. It was 
calculated that by 1949 the personnel of the Police 
Service would be half Indian and half European. 

For the Indian Forest Service the recruitment 
proposed was 75 per cent Indian and 25 per cent 
European. For the Irrigation branch of Indian 
Engineers, direct recruitment of Indians and Europeans 
in equal numbers was recommended. 

Central For the Central Services the proportions 
Services of recruitment were : (1) Political Depart- 
ment : 25 per cent of total officers to be recruited 
annually should be Indians; (2) Imperial Customs: 
not less than half should be statutory natives of 
India; (3) Superior Telegraph and Wireless Branch: 
25 per cent in England, 75 per cent in India ; (4) State 
Railways : recruitment in India to be increased as 
soon as possible up to 75 per cent, i.e. the remaining 
25 per cent in England. 

In (2), (3), and (4) recruitment should be by open 
competition. Recruitment for the remaining Central 
Services was left at the discretion of the Government 
of India. 


Provincial 

Services 


Recruitment for the services employed in 
the transferred field was handed over to 


the Provincial Governments, and no restriction was 
placed upon them as to the source of their recruitment. 

Increase in European members of all services 

Emoluments and were permitted or privileged to remit 
Privileges , r 

then* overseas pay at a rate of two 
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shillings to the rupee or to draw it in London in 
sterling at that rate. At the time the actual exchange 
rate was Is. 5d. European members of the superior 
Civil Services and their wives were to receive four 
return passages, and one single passage for each 
child during service. The family of a member of the 
services who died while serving was to be repatriated 
at the expense of the Government. The pensions of 
the members of the Indian Civil Service who attained 
the rank of members of the Executive Council or who 
served as Governors of Provinces were increased to 
£1,250 and £1,500 per annum. Attendance by medical 
officers of their own race was made available for 
members of the services and their families. Family 
Pension Funds on the lines of the one for the Indian 
Civil Service were introduced for other All-India 



Services. All future British recruits to the All-India 
Services were to be given, among other things, the 
option of retiring on proportionate pensions when 
the field of the service for which they had been 
recruited was transferred, the option to be exercised 
within a year from the date of such transfer. Claims 
from members of a service for compensation for the 
abolition of higher appointments were to be referred 
by the Secretary of State to the Public Services 


Commission. 

Public Service The Government of India Act of 1919 
Commission provided for the establishment of a 

Public Service Commission to discharge functions 
“in regard to the recruitment and the control of the 
Public Services in India.” The Lee Commission 
recommended its establishment immediately. The 
Commission was to be a central body composed of 
five whole-time members of the highest public 
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standing, detached from political associations, drawing 
salaries not less than those of the High Court Judges. 
Its functions were to be, firstly recruitment, and 
secondly, certain functions of a quasi-judicial character 
in connection with the disciplinary control and pro- 
tection of the services. Such a Commission was 
appointed in 1925. A Public Service Commission 
for Madras Presidency was appointed in 1929. Since 
1924 a certain proportion of recruitment to the Indian 
Civil Service is made on the result of a competitive 
examination held in India. 


2. The Services of the Crown in India 


Defence Defence is entirely reserved to the Governor- 
Services General. The rights of the Crown in relation 
to defence services are secured. The pay and allow- 
ances of the Commander-in-Chief of His Majesty’s 
forces in India and the other conditions of his service 


are determined by the King in Council. The King 
in Council may require that appointments to such 
offices connected with defence as he may specify shall 
be made by him or in such manner as he may direct. 
The power of His Majesty under the Act or by virtue 
of his Royal Prerogative remains unaffected. The 


result is that certain appointments in the Army and 
other forces in India may be reserved to the British 
Government itself. The King in Council may delegate 
the power of appointment to the Federal Ministers, 
but this is inconsistent with the scheme of the Act, 
and therefore unlikely. Commissions in any naval, 
military, or air force raised in India can only be 
granted by the King or by a person authorized by 
him, which in effect means the Governor-General 
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acting in his discretion. 1 As regards defence, the 
Governor-General is to act in his discretion, but the 
Instrument of Instructions draws attention to the fact 
that “the defence of India must to an increasing 
extent be the concern of the Indian people,” 2 and 
directs the Governor-General to bear in mind the 
desirability of ascertaining the views of his Ministers 
when he shall have occasion to consider matters 
relating to the general policy of appointing Indian 
officers to His Majesty’s Indian forces. The Secretary 
of State, with the concurrence of his advisers, may 
specify what rules, regulations and orders affecting 
the conditions of service of His Majesty’s forces in 
India shall be made only with his previous approval. 
The existing rights of appeal to the Secretary of 
State by members of His Majesty’s forces remain 
unaffected. The pay, allowances and pensions of 
members of the defence forces are charged on the 
revenues of the Federation. Civilians holding posts 
in India connected with the forces or with defence 
are for these purposes to be deemed members of His 
Majesty’s forces. Provision is also made, as regards 
the appointment of officers, for the appointment of 
sons of persons who have served in India in the military 

or civil service of the Crown. 3 

The members of the Civil Services looked 
Services askance at the constitutional changes which 
were proposed to be introduced in India. They felt 
that with the introduction of responsible government 
their position would inevitably be affected. They 
believed that, without definite statutory safeguards, 
the future conditions and security of service would 

1 S. 8 (1) (iv) and S. 234. 

2 Draft Instrument of Instructions XVII. 

3 Ss. 232-239. 


Civil 
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be in danger. They therefore vehemently insisted 
on safeguards as regards their position, emoluments, 
privileges and conditions of service. The Government 
of India Act, 1935, provides adequate safeguards to 
secure that the civil servants shall not suffer through 
the constitutional changes more than is inevitable. 
It also secures more or less the existing conditions for 
future recruitment. All existing service rights possessed 
by members of the services are secured, and a special 
right to compensation for loss of existing rights is 
provided. Special responsibility is imposed on the 
Governor-General and the Governors for “the securing 
to members of the Public Services of any right provided 
for them by the Constitution Act, and the safeguard- 
ing ®f their legitimate interests.” 


3. General Provisions 


Tenure of Office 
of Persons Employed 
in Civil Capacities 
in India 


Every person who is a member 
of the Civil Service of the Crown 
in India holds office during His 
Majesty’s pleasure . 1 The Act 


permits for new recruits the inclusion, in their con- 
tracts of service, of provision for compensation in the 
event of premature abolition of office or being required 
to vacate the post for reasons not connected with 
misconduct, if the Governor-General or the Governor 
thinks such clause necessary to secure a person with 
special qualifications. A civil servant has no right of 
action against the Crown for wrongful dismissal. No 
civil servant can be dismissed by an authority inferior 
to the appointing authority. No member can be 
dismissed or reduced in rank unless he is given a 


1 See, Donning v. Secretary of State (1920), T.L.R. 139 
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reasonable opportunity of showing cause against the 
action proposed to be taken in regard to him, unless 
he has been convicted of a criminal offence, or unless 
it is not reasonably practicable to afford such an 
opportunity. 1 

Recruitment and Con- The Governor- General, or some 
ditions of Service person authorized by him, 

makes appointment to civil services (except the Indian 
Civil Service, Indian Police Service, and Indian 
Medical Service [civil]) in the Federal sphere and 
makes rules for the conditions of these services. The 
Governor, or some other person authorized by him, 
makes appointments to services in the Provincial 
sphere and makes rules for the conditions of these 
services. The Legislature may also regulate the 
conditions of service. These rules cannot be altered 
to the disadvantage of the members except by the 
competent authority. These officers are permitted to 
address complaints against any order of punishment, 
censure or termination of service or alteration of 
conditions of service. Every member of the services 
shall have at least one appeal against any such order, 
not being an order of the Governor-General or a 
Governor. No Act of any Legislature in India shall 
be construed to limit the power of the Governor- 
General or a Governor to deal with the case of any 
person serving the Crown in a civil capacity in India 
in such a manner as may appear to him to be just 

and equitable. 2 

The Federal Rahway Authority is given the powers 
of the Governor-General in the case of railway services. 
In the recruitment of persons to the higher grade of 
railway services the Authority must consult the Public 

IS. 240. 2 S. 241. 
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Service Commission, as to the rules to govern its 
actions. Except in regard to giving consideration to 
the claims of the Anglo-Indian community and follow- 
ing the directions of the Governor-General as to the 
proportions of recruitments from different com- 
munities, the Authority has unfettered discretion as 
to recruitment. The claims of the Anglo-Indian 
community are also to be considered in the recruit- 
ment of Central services : the customs, postal and 
telegraphic services. The rules of service for persons 
serving in the Federal Court or in a High Court will 
be made by the Chief Justice of India and the Chief 
Justice of the High Court respectively. But the 
Governor-General and the Governor may in their 
discretion require that recruitment for the Federal 
Court or the High Court from persons not already 
attached to the courts shall be made after consultation 
with the Public Service Commission or Provincial 
Public Service Commission, as the case may be. The 
rules relating to salaries, allowances, leave, or pensions, 
require the approval of the Governor or the Governor- 
General as the case may be . 1 The conditions of service 
of the subordinate ranks of the various police forces 
in India are to be regulated by Provincial Acts . 2 


4. Recruitment by Secretary of 
Provisions as to Certain Posts 


State and 


Services Recruited by Until Parliament otherwise 
Secretary of State determines, appointments to 

the Indian Civil Service, the Indian Medical Service 
(Civil), and the Indian Police Service are to be made 
by the Secretary of State, and the same applies to 

1 S. 242. * S. 243. 



354 THE NEW CONSTITUTION OF INDIA 


appointments to any new service or services estab- 
lished for the purpose of filling civil posts in connection 
with the discharge of the Governor-General's dis- 
cretionary functions. 1 It is the Secretary of State’s 
duty to decide whether it is necessary to establish 
such new service or services and what their strength 
is to be. The functions performed by the members 
of these services are so essential to the general 
administration of the country, and so vital for the 
stability of the new Constitution, that recruitment to 
them by the Secretary of State is deemed essential 
for the present. Particulars of appointments are to 
be laid annually before Parliament. The Governor- 
General has to report on the working of the system, 
and may, after a fixed period, suggest an alteration. 
In these matters he is to act in his discretion. 2 The 
Secretary of State is also empowered, for the purpose 
of securing efficiency in irrigation in any Province, 
to appoint persons to posts concerned with that 
subject. 3 The system of recruitment of these services 
is liable to alteration by Parliament, and it is under- 
stood that the whole system will be reconsidered not 
earlier than five years after April 1, 1937, when 
Parliament may provide that appointments to these 
services may be made by the Federal or Provincial 
Governments. All other civil services of the Crown 
are to be recruited by, and subject to the control of, 
the Federal and Provincial Governments, but the 
Secretary of State is empowered by the Act to create 
certain posts (reserved posts) to be filled by persons 
appointed by himself, the number and character of 
these posts being determined by himself. The occu- 
pants of these posts will not be under the control of 

*S. 244 (1) and (2). 2 S. 244 (3) and (4). 3 S. 245. 


THE INDIAN CIVIL SERVICE 


355 


the responsible Governments as regards promotions, 
dismissal or conditions of service, and the power of 
the Secretary of State in regard to reserved posts is a 
permanent one, not subject to alteration by Parlia- 
ment. The conditions of service of such persons are 
regulated by the Secretary of State so far as he thinks 
fit; promotions, leave, and suspension require the 
sanction of the Governor-General or Governor in his 
individual judgment. 1 Their salaries and allowances 
are charged on the revenues of the Federation or of a 
Province according to their services. Their pensions 
are charged on the revenues of the Federation. The 
Secretary of State and the Governor-General or the 
Governor are given power in their discretion to deal 
justly and equitably with any such officer. 2 These 
officers are permitted to address complaints to the 
Governor-General or Governor or to appeal to the 
Secretary of State against any order of punishment, 
censure, or termination of service or alteration of 
conditions of service. The Secretary of State may also 
award compensation to any person appointed by him 
whose position is adversely affected by the new 
system, or in any other case where he considers it 
to be just and equitable to do so, or for any other 
cause, without prejudice to the right of the Governor- 
General or Governor to do so in other cases. 3 These 
privileges are continued or extended to officers 
appointed by the Secretary of State in Council before 
April 1, 1937. Similar provisions are made to secure 
the interests of the railway services with the conse- 
quential substitution of the Federal Railway Authority 
for the Governor-General. 4 

1 S. 248. 3 S> 248. 

* S. 247. «S. 249. 

N 
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The staffs of the High Commissioner for India 
and the Auditor of Indian Home Accounts are also 

Staffs of the High protected. Though their services 

Commissioner for are rendered in England, they are 
India and the t , , . Z . ,. 

Auditor of Indian deemed services rendered m India, 
Home Accounts and full protection is given to all 

the rights of the existing members. Appointments 
to the staff of the Auditor of Indian Home Accounts 
are made by the Auditor. The rules as regards 
their salaries, qualifications, etc., are subject to the 
approval of the Governor-General in his discretion. 
Their salaries and pensions are charged on the 
revenues of India. 1 

These provisions do not apply to the judges of the 
Federal Court and the High Courts, but a Civilian 

Special Provisions actin § temporarily as a judge of 
as to Judicial the High Court is not to be deemed 
Officers to a judge of that court. Again, 

Civilian judges, when they are appointed judges either 
of the Federal Court or a High Court, are not excluded 
from the application of the Order in Council relating 
to salaries, etc., of judges. The office of judge of the 
Federal Court or of a High Court is not excluded 
from the operation of the provision with respect to 
the eligibility for civil office of persons who are not 
British subjects. Pensions of civilian judges or 
liabilities in their favour are charged on the revenues 
of the Federation. Provisions are made for all the 


existing liabilities with respect to the judges who are 
acting on April 1, 1937, and other liabilities of the 


Secretary of State. 

With the object of securing judicial impartiality, 
the Governor of a Province is given power in his 


1 S. 250. 
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ETC. 


individual judgment as regards the Provincial Judiciary. 

District Appointments, posting and promotion of 
Judges, District Judges 1 in any Province are to be 

made by the Governor of the Province 
exercising his individual judgment. He must consult 
the High Court before making appointments. A 
person not already in the service of His Majesty 
shall be eligible for the post of a District Judge 
only if he has been a barrister, an Advocate of 
Scotland, or a pleader, of not less than five years’ 
standing, and is recommended by the High Court for 
appointment . 2 

Subordinate Civil The subordinate judiciary comes 
Judicial Service into day-to-day contact with the 

people. The necessity for securing its impartiality 
and independence can hardly be exaggerated, and 
provision is therefore made to that end. The sub- 
ordinate civil judicial service is defined as consisting 
exclusively of persons intended to fill civil judicial 
posts inferior to the post of district judge. The 
Governor of a Province shall, after consultation with 
the Provincial Public Service Commission and with 
the High Court, make rules defining the standard of 
qualifications to be attained by persons for entry 
into this service. The Provincial Public Service Com- 
mission is to hold such examinations as the Governor 
thinks fit, and to prepare the list of qualified persons, 
from whom the Governor will make appointments 
based on such rules as he may lay down regarding 
the number of persons in the service who are to belong 

1 “District Judge’’ includes additional district judge, joint dis- 
trict judge, assistant district judge. Chief judge of a Small Cause 
Court, Chief Presidency magistrate, sessions judge, additional 
sessions judge, and assistant sessions judge. 

2 S. 254. 
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to the different communities in the Province. The 
posting and promotion of, and the grant of leave to, 
persons belonging to the service and holding any post 
inferior to the post of district judge, are in the hands 
of the High Court, but without prejudice to such 
rights of appeal as members enjoy under the provisions 
of the Act. 1 . 

Subordinate With the object of securing the efficiency 
Criminal and impartiality of the criminal magis- 

Magistracy tracy, it is provided that no recommenda- 
tion is to be made for the grant of magisterial powers 
or the increase or withdrawal of such powers except 
after consultation with the district magistrate, or the 
Chief Presidency magistrate in whose area the person 
concerned is working or is to work. 2 It is to be noted 
that no provision is made, as in the case of the 
subordinate civil judiciary, for the recruitment 
of the subordinate criminal magistracy. Such a 
provision is necessary. Its omission may be an 
oversight, but it is serious. All the provisions as 
regards the subordinate civil judicial service should 
apply to the subordinate criminal magistracy, and 
the High Court must have the same power with 
respect to it. 

Special Provisions The provisions as regards the 

as to Political members of the services gener- 

Department ally do not apply in relation to 

persons wholly or mainly employed in connection 
with the exercise of the functions of the Crown in 
its relations with Indian States. Those who are 
already in the services remain unaffected, and their 
existing rights and privileges are continued. It is to 
be noted that every such person employed under 


*S. 255. 


*S. 256. 
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the Crown also holds office during His Majesty’s 
pleasure . 1 

Special Protection Special provisions are made for 
of Certain Exist- the protection of existing officers 
ing Officers of Q en ^ ra i Services Classes I and 

II, Railway Services Classes I and II, and Provincial 
Services, against the abolition of posts in these 
services without the assent of the Governor-General 
or Governor in his individual judgment, who alone 
can affect the pay or pensions of persons who were 
officers of Central Services (Class V), Railway Services 
(Class I) or a Provincial Service before the Act came 
into operation . 2 

The salary and allowances of persons appointed 
before April 1 , 1924, by the Secretary of State in 
Council, or occupying reserved posts, are charged on 
the revenues of the Federation or of the Province 
according to the nature of their services. If any such 
person is serving in connection with the railways in 
India, so much only of his salary and allowances shall 
be charged on the revenues of the Federation as is not 
paid out of the railway fund. All pensions payable 
to them are charged on the revenues of the Federation. 
This provision applies to those persons who had 
retired before April 1 , 1924. Provision is also made as 
to persons retiring before April 1 , 1937, securing their 
pensions on the revenues of the Federation or the 
Provinces according to the nature of their services . 3 


5. Miscellaneous 

The powers conferred by this Act on the Secretary of 
State are only exercisable by him with the concurrence 

1 s. 257. 2 s. 258. 
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of his advisers. In other words, all matters 
relating to the conditions of service are to be decided 
by the Secretary of State only with the concurrence 
of his advisers. 1 This is the only matter in which 
there is a statutory obligation on the Secretary of 
State to consult and to act according to the majority 
opinion of his advisers. Having regard to his res- 
ponsibility to Parliament, this fetter on his authority 
is legally anomalous, but it is justified on the ground 
that the services require statutory protection. 

In general, no person who is not a British subject 
is eligible to hold any office under the Crown in India, 
but the Governor-General in his discretion may by 
a declaration throw open posts in the Federal sphere 
to the Ruler or a subject of a Federated State, or a 
subject of a specified State not being a Federated 
State, or any native or tribal area or territory adjacent 
to India. The Governor may also do so in the Pro- 
vincial sphere, and the Secretary of State may do the 
same in respect of posts to which he makes appoint- 
ment. 

A Ruler or subject of a Federated State shall be 
eligible for Federal office. All the functions relating 
to these matters are to be exercised by the Governor- 
General or Governor in his individual judgment. 2 
Women are also generally qualified to hold civil posts, 
but they may be specifically excluded from office by 
the Governor-General, dr Governor, or the Secretary 
of State, from the posts to which they make appoint- 
ments. 3 

Provision is also made for joint services and posts, 
either as regards the Federation or the Provinces, by 
an agreement between the Federation and one or 

IS. 261. 2 S. 262. 3 S. 275. 
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more Provinces, or between two or more Provinces, 
for the maintenance and creation of the service common 
to the Federation and one or more Provinces . 1 

6. Public Service Commissions 

The Act of 1935 makes provision for the establish- 
ment of a Federal Public Service Commission which 

% 

will replace the Central Public Services Commission. 
Provision is also made for the establishment of 
Provincial Public Service Commissions for each 
Province, but two or more Provinces may agree 
that one Commission shall serve that group of Prov- 
inces, or that all of them shall use one Commission. 
By an agreement of the Federal authority and the 
Governor, the Federal Commission may act for a 
Province, the agreement specifying by what Governor 
or Governors the functions in relation to the Com- 
mission are to be discharged. 

Composition The actual strength of the Federal Public 

Service Commission is to be determined 
by the Governor-General in his discretion, and that 
a Provincial Commission by the Governor of the 
Province in his discretion. The Chairman and other 
members of the Public Service Commissions are 
appointed, in the case of the Federal Commission, 
by the Governor-General in his discretion, and in 
the case of a Provincial Commission, by the Governor 
in his discretion. ^ One half of the members of every 
I Commission must be persons who at the time of their 
appointments have held office for at least ten years 
under the Crown in India. In the case of the Federal 
Commission, the Governor-General in his discretion, 

1 S. 263. 
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and, in the case of a Provincial Commission, the 
Governor in his discretion, are to make regulations 
for determining the number of members of the Com- 
mission, their tenure of office and their conditions of 
service, and to make provisions with respect to the 
numbers of staff of the Commission and their con- 
ditions of service. The Chairman of any Commission 
\ is debarred from any further appointment under the 
Crown in India, this provision being made to ensure 
i impartiality. The Chairman of a Provincial Com- 
mission is eligible for appointment as the Chairman 
or a member of the Federal Commission, or as the 
Chairman of another Provincial Commission, but not 
for any other employment under the Crown in India. 
No other member of the Federal or of any Provincial 
Commission is eligible for any other appointment 
under the Crown, except with the assent of the 
Governor-General or Governor. 1 

The Federal and the Provincial Com- 
missions shall conduct examinations 
for appointments to the Federal and 
the Provincial services, and, if requested to do so 
by two or more Provinces, the Federal Commission 
must aid in the choosing of candidates with special 
qualifications for a particular service. The Secretary 
of State, the Governor-General in his discretion, and 
the Governor in his discretion, may make regulations 
specifying the matters relating to the services and posts 
to which they make appointments on which it is not 
necessary to consult the Public Service Commission. w 
Except for these matters, the Commissions must be 
consulted on (1) all matters relating to methods of 
recruitment to civil services and posts ; (2) the principles 


Functions of 
Public Service 
Commissions 
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to be followed in making appointments, promotions 
and transfers from one civil service to another and 
on the suitability of the candidates ; (3) all disciplinary 
matters affecting a person serving in a civil capacity 
in India; and (4) claims by a civil servant for the 
costs incurred in litigation in respect of acts done in 
discharge of his duties, or for the award of a pension 
for injuries sustained on duty, and the amount of 
such pension. The Commissioners are not to be 
consulted with respect to the manner in which appoint- 
ments and posts are to be allocated as between com- 
munities in the Federation or Province, or, in the case 
of the subordinate ranks of the various police forces 
in India, as respects matters other than claims for 
payment of costs or pensions for injuries. 1 

Additional functions may be assigned on certain 
terms to the Commissions, with the prior sanction of 
the Governor-General or Governor, 2 by the Federal 
Act or Provincial Act. 

All expenses of Federal and Provincial Commissions 

are paid from the Federal and Provincial revenues 
respectively. 3 

7. Chaplains 

The Church of England in India was an integral 
part of the English Church till 1927. Under the Indian 
Church Act, 1927, the Church of England in India 
was separated, and its provisions were supplemented 
by the Church Measure of 1927 and the statutory rules 
of 1929 made by the Governor-General in Council, 
with the sanction of the Secretary of State in Council, 
with the concurrence of the Bishop of Calcutta! 

1 S. 266. 2 s. 267. 2 S. 268. 
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The Church of England in India has become distinct 
from March 1, 1930, with all the consequential changes 
as regards the property of the Church, etc. Under the 
Act of 1935, the Governor-General, as already explained, 
is to exercise his functions in ecclesiastical matters in 
his discretion, as it is a reserved subject. Chaplains 
are appointed in India to minister to the European 
army and the civilian European population. The Act 
continues the present establishment of chaplains for 
ministrations to Christians of the Churches of England 
and Scotland in India, appointed by the Secretary of 
State, and they are governed by the same conditions 
as those which govern persons in the service of the 
Crown and appointed by the Secretary of State. 
Nominations of chaplains are made by the Secretary 
i of State on the advice of the Board of the Church of 
j England. It is provided that, so long as the establish- 
ment of chaplains is maintained in the Province of 
Bengal, two members of that establishment in the 
Province must always be ministers of the Church of 
Scotland and shall be entitled to have out of the 
revenues of the Federation such salary as may be 
allotted to the military chaplains in that Province. 
Similar provision is made for the Provinces of Madras 
and Bombay. The ministers of the Church of Scotland 
so appointed must be ordained and inducted by the 
Presbytery of Edinburgh according to the forms and 
solemnities used in the Church of Scotland, and shall 
be subject to the spiritual and ecclesiastical jurisdiction 
in all things of the Presbytery of Edinburgh, whose 
judgment shall be subject to dissent, protest and appeal 
to the Provincial Synod of Lothian and Tweeddale and 
to the General Assembly of the Church of Scotland. 1 

1 S. 269. 
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Indemnity for Past Acts 


In view of threats which have been made in certain 


quarters, especially against the police, the Joint 
Committee recommended a measure of protection 
for men who have done no more than their duty in 
very difficult and trying circumstances. This recom- 
mendation is given effect to in the Act, and provision 
is made for the grant of indemnity for past acts. Civil 
servants are indemnified against civil and criminal 
proceedings in respect of acts done in good faith 
and done or purporting to be done in the execution 
of duty. The certificate of the Governor-General is 
/ conclusive on the question of good faith. The per- 
mission of the Governor-General or Governor in his 
discretion is necessary before civil or criminal pro- 
ceedings are instituted against any officer in respect 
of official acts done before the commencement of 
Provincial Autonomy or the Federation, as the case 
may be. Any such civil or criminal proceedings 
instituted must be dismissed unless the court is 
satisfied that the acts complained of were not done in 
\ good faith, and the costs not recovered from the 
plaintiff must be paid either by the Federation or 
the Province, as the case mav be. 1 


Protection of Public 
Servants against 
Prosecution and 
Suits 


Civil servants are to continue to 
enjoy the protection of Section 
197 of the Code of Criminal 


Procedure and Sections 80 to 82 
of the Code of Civil Procedure. The authority for 
sanctioning prosecutions and the determination of 
the courts which are to hold them is with the Governor- 
General or the Governor, in his individual judgment. 


1 S. 270. 
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The Act provides that in the case of civil proceedings 
the head of the Government in his discretion may 
order that any costs incurred by an officer, or any 
damages or costs to be paid by him, shall be defrayed 
or paid out of the revenues of the Federation or the 
Province. No Bill or amendment to vary the protection 
afforded can be introduced in the Federal or Pro- 
vincial Legislature without the previous sanction of 
the Governor-General or Governor in his discretion. 1 

The emoluments of the Civil Services 
are not subject to the vote of the 
Legislatures. Claims of all officers 
appointed by the Secretary of State for their pensions 
are primarily against the Federal Government and may 
subsequently be adjusted between the Federal Govern- 
ment and the Provincial Governments. The pensions 
of retired officers and those of their dependants are 
exempt from Indian taxation, if they are residing 
permanently outside India. The Governor-General 
has not only the responsibility but also the power 
to secure their payment, if necessary, by borrowing 
in the United Kingdom on the security of Indian 
revenues. Persons already in the service of His Majesty 
in India under the Governor-General in Council, those 
who serve in appointments made by the Crown or the 
Secretary of State, or in reserved posts or in military 
posts, are assured freedom from Indian taxation on 
pensions if permanently resident outside India. 2 

Provisions as to The Indian Military Widows and 
Family Pension Orphans Fund, the Superior Services 

FxJNDS (India) Family Pension Fund, and 

funds to be formed out of the contributions under the 

Indian Military Service Family Pension Regulations 


*S. 271. 


2 S 27 2. 


THE INDIAN CIVIL SERVICE 367 

and the Indian Civil Service Family Pension Rules, 
are to be vested in Commissioners to be appointed by 
the King in Council. The Commissioners to whom the 
sums to the credit of these funds will be transferred 
are to hold and administer them. They will pay the 
pensions. Liberty is given to any contributor or 
beneficiary to object, and if he does so the sum repre- 
senting his interest will be treated as part of the revenues 
of India, and such pensions shall be paid therefrom 
as the Secretary of State directs. No death duty will 
be payable in respect of any pension derived from the 
fund. 1 

Provision is also made for the adjustment of all 
these matters during the transitional period, and 
the old rules are to remaip. in operation till rules are 
made under the Act. 2 1/ 

Conclusion The Public Services in India are un- 
doubtedly efficient. It is admitted that the system 
of responsible government, if it is to be successful in 
practical working, requires the existence of a competent 
and independent Civil Service staffed by persons 
capable of giving to successive Ministers advice based 
on long experience, secure in their positions during 
good behaviour, but required to carry out the policy 
upon which the Government and the Legislature 
eventually decide. The importance of an efficient 
and incorruptible public service in India can hardly 
be exaggerated, especially when she is on the way to 
full responsible government. Till the Reforms of 1919, 
generally speaking, the Civil Services governed the 
country. They worked with full personal responsibility 
and power. After the Reforms they worked with 
delegated responsibility and modified personal power. 

1 S. 273 * s. 276. 
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But their power and influence over the entire system 
of administration were neither substantially nor 
effectively diminished. They have acquired vested 
interests in the political system ; hence their misgivings 
on the introduction of the constitutional reforms. 
Having enjoyed vast powers, privileges, position and 
respect, they naturally found it difficult to adapt 
themselves to new conditions under a responsible 
government. However, they have inevitably and 
admirably adjusted themselves to the new conditions. 

The Civil Service of India has always been an 
attractive service and it continues to be so even under 
the new Constitution. The start is good, promotion 
certain, the future guaranteed, and the prizes it 
offers are many. Indian public opinion is critical about 
the comprehensive statutory safeguards provided 
for civil servants under the new Constitution, on 
the ground that these safeguards negative the spirit 
of responsible government. Again it is pointed out 
that the main administrative structure in British 
India is based on the district officers and the members 
of the Police Service. These officers have to work under 
Ministers, but the conditions of their service and 
recruitment are not within the control of the Ministers, 
so an anomalous situation arises which renders the 
working of the system difficult. Against this it is 
urged that it is only an inevitable and transitional 
measure while India is on the way to full responsible 
government. 1 

1 The whole question of recruitment to these services is to be 
reviewed not earlier than five years after the inauguration of the 
new Constitution. “ . . .To give the Provinces autonomy and 
the Central Government responsibility over a large field of adminis- 
tration and then to withhold from them the power of recruiting 
their public servants and exercising control over them, subject 
no doubt to ample and effective safeguards of their interests, is 
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As regards Indianization, the complaint has been 
made that even the recommendations of the Lee 
Commission, though accepted by the Government, 
are not fully carried out. In most of the services the 
full percentage of Indians as laid down by the Com- 
mission has not been established. Indians maintain 
that, except in some special cases which require 
technical or expert knowledge or for some particular 
reason, recruitment of Europeans to all services 
should cease henceforth altogether. They state that 
such Europeans in any number necessary for particular 
branches of administration may be appointed on a 
contract system on adequate remuneration. On the 
other hand the British element in the higher services 
is considered indispensable for an indefinite period . 1 


not only to deny a very material element of responsibility, but is 
also calculated to have undesirable effects on the mutual relations 
of the Services and the Indian Legislature and the Minister. Further, 
the Indian Legislature of the future should be vitally interested 
m making every possible economy in public expenditure, and there 
does not seem to me to be any valid reason why the future Govern- 
ment in India should be made to submit, in the case of future 
recruits, to the scales of salaries prescribed by the Secretary of 
State. It has been urged in certain quarters that the right type 
of Lnglish recruits will not be available for these Services unless 
they are recruited by the Secretary of State. If the Indian Govern- 
ments of the future desire to have any European element in their 
Services they must be left free to exercise their option in the matter.’* 
—-Memorandum by Sir Tej Bahadur Sapru, K.C.S.I. — Joint 
Committee of Indian Constitutional Reform, Volume III. 

The Lee Commission laid down that by 1939 the fifty-fifty 
ra ^i°T 7 .°^ recru itment to the Indian Civil Service between Indians 
uro P eanfl achieved. During recent years the number 

of European recruits was smaller than necessary for maintaining 
that ratio. Hence the Secretary of State recruited in 1936 a number 
ot graduates of the British Universities by nomination instead of 
competitive examination to make good the deficiency of European 
members. This new policy of recruitment by nomination is dis- 
approved by the Legislative Assembly. In defence of it Sir Henry 
Uraik on behalf of the Government said that, though Delhi was 
made the main source of Indian recruitment in 1922, actuallv 
since that year only ninety-four Indians have been appointed 
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Indians maintain that, having regard to the poverty 
of the people and the available financial resources, 
the salaries and emoluments of the members of the 
services are very high, and that they constitute a heavy 
burden on the tax-payers. They favour a reduction 
in the scale of salaries. As against this demand it is 
pointed out that, having regard to the conditions of 
the services and their efficiency, the salaries and 
emoluments are not excessive, but only adequate. 


through it as against 194 through the London door. It was essential 
that the fifty-fifty ratio, fixed by the Leo Commission and accepted 
by Parliament, should not be disturbed till a statutory enquiry into 
the recruitment for the security services contemplated by the 
White Paper took place, not earlier than five years after Provincial 
Autonomy. Under this principle 350 candidates should have been 
recruited since 1931, of whom half should be Indians and the other 
half Europeans. Actually ninety-six Europeans and 162 Indians 
had been recruited, consequently the service was undermanned, 
causing serious administrative difficulties. On this ground he 
justified the new policy. . 

It is submitted that the construction of the fifty-fifty ratio by 
the Government is not in conformity with the policy of the Lee 
Commission, which intended to realize a fifty-fifty ratio not as 
regards the new recruitment, but as regards the actual personnel 
of the Civil Service by 1939. 


CHAPTER XXII 




THE HOME GOVERNMENT OF INDIA 


Historical 

After the Mutiny of 1858 the Act for the Better 
Government of India transferred the Government of 
India from the Company to the Crown and vested 
in the Crown all the territories and powers of the 
Company. That Act created the new office of Secretary 
of State for India to transact the affairs of India in 
England and to exercise all the powers formerly 
exercised by the Court of Directors and the Board of 
Control. It also established the Council of India, 
consisting of fifteen members, with the object of 
providing the Secretary of State with knowledge and 
advice on Indian questions. 

The office of the Secretary of State for India and the 
Council of India, as already explained, were created by 
the Act of 1858. The Secretary of State for India, 
The Secretary a member of the British Cabinet, is 

Indla ATE FOR the iramediate agent of Parliament 

f° r the discharge of its responsibility 
in Indian affairs. It is through him that Parliament 
maintains its control over the Government of India 
and keeps itself informed of everything that concerns 
its responsibility in that regard. The Government 
of India Act of 1919 prescribes his powers and defines 
the region within which he is held responsible to 
Parliament. He is authorized to superintend, direct 
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and control all acts, operations and concerns which 
relate to the Government or revenues of India. The 
Governor-General, and through him the Provincial 
Governments, are required to pay due obedience to 
his orders. He is the constitutional adviser of the 
Crown in matters relating to India. All official com- 
munications and orders are signed by him. It is on his 
advice that all appointments by the Crown are made, 
and he has the power of dismissal. Except in some 
specified matters he can override his Council. 

The Council Till March 1937 the Council of India 
of India conducted, under the directions of the 

Secretary of State, the business transacted in the United 
Kingdom in relation to the Government of India and 
the correspondence with India. The Council was a 
consultative body, with a limited veto and without 
the power of initiative. Its constitution had been 
altered from time to time. Special care was taken to 
secure at least half of its members from amongst 
those who had long residence or service in India and 
who had only recently left India. Vacancies in the 
Council were filled by the Secretary of State. Each 
member received a salary of £1,200. An Indian member 
received an extra allowance of £600 a year. In 1936 
the Council consisted of eight to twelve members. 
They were appointed by the Secretary of State for a 
term of five years, and half of them were persons 
who had long and recent experience of India. They 
were not and could not be members of Parliament. 
A member was removable from office only on an address 
of both Houses of Parliament. The questions which 
required the concurrence of a majority vote at a meet- 
ing of a Council were (1) grants or appropriations of 
any part of the revenues of India; (2) the making 
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of contracts for the purpose of the Act; (3) the mak- 
ing of rules regulating matters connected with 
the Civil Service. Outside this field, the Secretary 
of State had full powers to decide matters 
according to his own opinion. In 1907 two Indians 
were appointed as members of the Council. ’ The 
Council was divided into committees for transacting 
business. 

The salary of the Secretary of State and the 
expenditure of his office were not till 1919 included 
in the British budget but were paid from the Indian 
revenues. A detailed account of receipts and expendi- 
ture, both in India and in England, was annually laid 
before Parliament together with a report upon the 
moral and material progress of the people of India. 
Nature of Thus, in theory, Parliamentary control 

Parliamentary over Indian affairs was complete, but 

in fact it was hardly real. Ever 
since the fall of the Coalition Ministry in 1783 Indian 
affairs have been kept outside British party politics. 
As the salary of the Secretary of State was not voted 
by the House of Commons, Parliament had few 
occasions to take active interest in Indian affairs. 
The presentation of accounts and the report by the 
Secretary of State to the House of Commons, generally 
at the fag-end of the session, was only a formal matter, 
and it was usually adopted as a matter of course. 
During the whole period from 1858 to 1919 the interest 
of Parliament in Indian affairs was neither well sus- 
tained nor well informed. After 1858 Parliament 
became a direct guardian of India, but it was not 
by any means an alert and active guardian. The 
Government of India was controlled by the Secretary 
of State in the name of Parliament, but his policy and 
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Changes Intro- 
duced by THE 
Act of 1919 


acts generally remained unscrntinized and uncon- 
trolled by Parliament except in the few cases in which 
the United Kingdom was primarily interested. The 

declaration of August 20, 1917, stated 
that the progressive realization of 
responsible government as an integral 
part of the British Empire was the ultimate goal of 
British rule in India. It was not possible, consistent 
with Parliamentary sovereignty, to relax Parliamentary 
control over British India. It was also thought that 
no step could be taken towards responsible government 
at the Centre. The policy was therefore given effect 
in the Provinces, where partial responsibility was 
introduced, and the consequential changes were also 
introduced in both the Central and Home Government 
of India. 

By the Act of 1919 the salary of the Secretary of 
State and his political establishment was transferred 
to the British Exchequer. A joint Committee of both 
Houses of Parliament was appointed to study Indian 
questions and to help Parliament. Provision was made 
for the publication in England of a comprehensive 
report on the moral and material progress of India 
at a moderate price, with a view to enabling the 
British democracy to take an enlightened interest 
in Indian questions. The Act provided for the appoint- 
ment of a Statutory Commission at the end of ten years 
to examine the working of the reforms with a view 
to either extending or withdrawing them. Thus 
Parliamentary control was strengthened over British 

India. 

The control of the Secretary of State was relaxed 
to the extent to which partial responsibility was 
introduced in the Provinces and certain departments 
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transferred to Ministers. As Parliament remained 
supreme over the Government of India, there was no 
statutory delegation of authority, but the Secretary 
of State was given power to regulate and restrict his 
authority over the Government of India by rules 
approved by both Houses of Parliament. Under the 
rules, in purely Provincial matters which were reserved, 
and on which the Provincial Government and Legis- 
lature were in agreement, it was understood that 
their views should ordinarily be allowed to prevail. 
Over transferred subjects, the control of the Governor- 
General and that of the Secretary of State was restricted 
within the narrowest possible limits. 

High Commissioner With the object of relieving the 
for India Secretary of State of agency work 

the new post of High Commissioner for India in London 
was created. He does the agency work on behalf of 
the Central and Provincial Governments. He is 
appointed by the Government of India, is paid from 
Indian revenues, and is primarily responsible to the 
Government of India. He advises and looks after 
Indian students studying in England. He usually 
represents India as one of the delegates at International 
Conferences. He supplies information and protects 
and promotes Indian commercial and trade interests 
in London. 

Fiscal It was often alleged that India’s fiscal 

Convention policy was dictated from Whitehall in 

the interests of Great Britain. With the object of 
removing this belief the Joint Select Committee (1919) 
laid down that India should have the same liberty 
in fiscal policy to consider her own interests as Great 
Britain and the other self-governing Dominions. 
It was therefore understood that in fiscal matters, 
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when the Government of India and the Central Legis- 
lature were in agreement, the Secretary of State should 
avoid interference except to safeguard Imperial 
obligations or the arrangements within the Empire 
to which His Majesty’s Government was a party. 
This understanding has come to be known as the 
“Fiscal Convention” and it has been unhesitatingly 
observed. 


The Act of 1919 modified the composition of the 
Council of India. It also modified the qualifications 
of its members with the object of introducing more 
Indians into it. It shortened the period of service 
in order to ensure a continuous flow of fresh experience 
from India. 

Thus, paradoxically, the Government of India Act, 
1919, at once strengthened and relaxed Parliamentary 
control over British India. 


The Home Government Under the Act of 1919 the 

of India under the Secretary of State was in the 
Act of 1935 

in the background. The office of Secretary of State 


foreground and the Crown was 


for India is analogous to that of Secretary of State 


for the Colonies, but the two played quite different 
parts. The Secretary of State for the Colonies occupies 


no place in the constitutional law of the Dominions. 
The constitutional law of the Dominions is emphatic 


in its declaration that their executive and legislative 


authority is vested in the Crown, while the Govern- 
ment of India Act of 1919 gave a definite legal status 
to the Secretary of State. He was given such a 
prominent position that he had in practice put the 
Crown in the background. This was due to historical 
facts which go back to the passing of the Regulating 
Act of 1773, when the East India Company disputed 
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the right of the Crown to the possessions which it 
had acquired in the East. It was partly due to the 
position of the Council of India, which was intended 
to safeguard certain vested interests and hence was 
given statutory powers to bind even the Secretary of 
State in certain matters. Under the Act of 1935, 
the Council of India is abolished, and the reasons 
for assigning a prominent position to the Secretary 
, of State in 1858 are no longer in existence. Moreover, 
under the Act of 1935, the Crown has resumed all 
authority relating to India, and the position of the 
Secretary of State is made to some extent analogous 
to that of Secretary of State for the Colonies. Hence- 
forth the territories in India and the executive 
authority of India are vested in His Majesty and not 
in the Secretary of State for India. 1 This is the 
fundamental change made in the legal position of the 
Secretary of State, though in substance his control 
remains unaffected. His duty is to control the 
Governor-General and the Governors in all matters 

• V 

in which they have to act in their discretion or in their 
individual judgment, and to advise the Crown in all 
matters relating to India to allow or disallow particular 
Acts of Indian Legislatures. This change has placed 
the Crown and the Secretary of State in their true 
positions and has brought the constitutional law of 
India to some extent in line with that of the Dominions. 

Under the Act of 1935 the authority of the Secretary 
of State in Council over India is vested in the Crown 
^ and is exercised on the advice of the Secretary of 

1 ‘’It remains to add that the Act of 1935 increased greatly the ) 
formal place of the Crown in the Indian Constitution by sweeping 
away the doctrine of 1858, which vested control in the Secretary } • 
of State for India in Council .** — The King and the Imperial Crown , 
p. 424, A. Berriedale Keith. 
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State, who is a member of the British Cabinet. The 

Prime Minister of Great Britain has the right to 

select the Governor-General, and he is to be consulted 

as regards other high appointments. 1 / 

Advisers to the The Council of India is abolished 
Secretary OF State as f rom April 1, 1937. However, 

in order that the Secretary of State may be provided 
with experience and advice on Indian questions, he 
is to be aided by a body of advisers with special 
duties in certain cases. The advisers are to be not 
less than three or more than six, of whom half at 
least must have served for ten years in India, and 
must be appointed within two years of ceasing to 
work in India. Advisers are appointed for five years 
and are not eligible for reappointment. This provision 
is intended to secure fresh experience from India. 
Any adviser may by writing under his hand resign 
his office, and the Secretary of State may, if he is 
satisfied that any person so appointed has by reason 
of infirmity of mind or body become unfit to continue 
to hold his office, remove him from it. The advisers 
cannot be members of either House of Parliament. 
Every adviser is paid a salary of £1,350 per year. 
An adviser with Indian domicile is to receive an extra 
allowance of £600. The Secretary of State is at liberty 
in his discretion to consult them individually or 
collectively or to ignore them, and he may act or 
refuse to act according to their advice except in 
certain specified matters — duties as regards services 
of the Crown — in which case he has to secure the 
concurrence of at least one half of the advisers present 
at the meeting. Members holding office on April 1, 
1937, may be appointed as advisers for a period of 
less than five years. Parliament provides the salaries 
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of the Secretary of State and his advisers and also 
the expenses of his department. 1 

Consequential The changes in the Constitution 
Changes necessitated incidental changes in all 

arrangements as regards finance in England, as well 
as the transfer of the establishment of the Secretary 
of State in Council to the Secretary of State. Provision 
is made for all these consequential changes. All stock 
and money of the Secretary of State in Council at the 
Bank of England is transferred to the Secretary of 
State from April 1, 1937. All acts done by the Secretary 
of State in relation to these funds are valid and give 
discharge to the Bank. Any directions, authority or 
power of attorney given by the Secretary of State in 
Council before April 1, 1937, continue in force until 
countermanded or revoked by the Secretary of State. 
Provision is also made for the payment by the Federa- 
tion to the British Exchequer of such sums as are due 
to the Secretary of State’s department for performing 
services or functions on behalf of the Federation. 
All officers and seryants on the permanent establish- 
ment of the Secretary of State in Council on April 1, 
1937, are transferred to the department of the Secretary 
of State and are deemed to be permanent Civil Servants 
of the State. They are placed on the same footing 
as the members of the Home Civil Service for all 
practical purposes. The provisions of the Super- 
annuation Acts, 1834 to 1935, apply to them. But 
the Superannuation Act of 1909 and Section 4 of the 
Superannuation Act of 1935 do not apply unless 
specifically applied to them. His Majesty may make 
exceptions in some cases. Officers and servants not on 
the permanent establishment of the Secretary of State 

1 S. 278. 
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in Council on April 1, 1937, are also transferred to 
the department of the Secretary of State, and for the 
purpose of the Superannuation Acts, 1834 to 1935, shall 
be treated as if they had been employed by the Secretary 
of State. If the conditions of service of any person 
include a condition as to eligibility for a retiring 
allowance in consideration of meritorious service, the 
British Treasury may grant him an allowance on his 
retirement. The Treasury and the Secretary of State 


may commute for a capital sum any superannuation, 
compensation or retiring allowance, and it will be 
paid from the Treasury and the revenues of the 
Federation respectively. Such a commutation shall 
be made according to conditions prescribed by the 
King in Council, not being more favourable than those 
which would have applied to the person in question 
if he had retired from the establishment of the Secretary 


of State in Council. Sums payable by way of super- 
annuation, compensation, retiring or additional allow- 
ances or gratuities to the persons who are transferred 
from the department of the Secretary of State in Council 
to the Secretary of State, and which are determined 
by the King in Council as representing the proportion 
attributable to service before April 1, 1937, shall be 
paid from the revenues of the Federation. No account 
will be taken of any service for which such a sum was 
payable by Parliament before this Act. If any officer 
or servant who is transferred to the department of the 
Secretary of State, or who was on the establishment 
of the Secretary of State in Council, or a member 
of the staff of the High Commissioner for India, or 
who was the Auditor of the Accounts of the Secretary 
of State in Council or a member of his staff, loses his 
employment by reason of the abolition of his office 
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owing to any reorganization of the department, and if 
such abolition results, in the opinion of the Secretary 
of State, from the operation of this Act, the Secretary 
of State shall award him out of the revenues of India 
such compensation as he may think just and equitable 
to increase any allowance or gratuity to the officer 
or servant. These payments are to be made out of the 
revenues of the Federation and are charged on those 
revenues. All liabilities for the payment of the sums 
by way of superannuation, compensation, retiring or 
additional allowances and gratuities, for service up 
to April 1, 1937, to all the persons hereinbefore noted, 
are to be paid from the revenues of the Federation 
and are charged upon those revenues. The same 
arrangement applies to the payments of those who are 
transferred to the department of the Secretary of 
State, for their service attributable to the period 
before April 1, 1937. Any sums payable till now 
out of the revenues of India, in the way of various 
kinds of pensions, are to be paid out of the revenues 
of the Federation and charged on those revenues. 
These arrangements are consequential to the changes 
in the Constitution. As the financial obligations for 
the officers of the departments of the Secretary of 
State are transferred to the British Treasury from 
April 1, 1937, these provisions are made for apportioning 
the burden according to the services of these officers. 1 
High We have already seen that the office 

Commissioner Q f High Commissioner for India was 

created under the Act of 1919, and have noted his 
functions. The Act of 1935 also provides for the 
appointment of a High Commissioner for India in 
the United Kingdom, by the Governor-General in 

l Ss. 279 to 284. 
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his individual judgment. His salary and conditions of 
service are also to be prescribed by the Governor- 
General in his individual judgment. He is to perform 
on behalf of the Federation such functions in con- 
nection with the business of the Federation, and, in 
particular, in relation to the making of contracts, 
as the Governor-General may direct. He may, with 
the approval of the Governor-General and on such 
terms as may be agreed, undertake to perform for a 
Province or a Federated State, or for Burma, functions 
similar to those which he performs on behalf of the 
Federation. 1 His functions are analogous to those 
performed by the High Commissioners for the 
Dominions, but his position and status are not the 
same as those of the Dominion Commissioners, who 
represent their Governments in London and in all 
important matters act as the channel of communications 
between the Dominion Governments and the British 
Government. This difference is incidental to the 
difference in the constitutional status of India as a 
part of the British Empire. 

\ The Auditor of Indian Home Accounts, who is 
\ appointed in London, is also to be under the control 
of the Governor-General. 

Nature of Parliamentary ^^. e . res P on ^kility of the 
Control under the Act British Parliament for the 

OF 1935 Government of India remains 

undiminished. To the extent to which full Provincial 
Autonomy is introduced in the Provinces, and to the 
extent to which partial responsibility is introduced 
at the Centre, the control and authority of the Secretary 
of State is relaxed. But in matters which are reserved 
to the Governor-General, namely, defence, external 

1 S. 302. 
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affairs, ecclesiastical affairs, and tribal areas, and 
in matters for which the Governor-General and the 
Governors have special responsibilities and in which 
they have to act in their individual judgment, the 
Governor-General and the Governors are subject and 
responsible to the Secretary of State. 

Pursuant to the Dominion precedents, in form and 
in terminology, the executive authority in India is 
vested in the Crown, and is exercised on behalf of 
His Majesty by the Governor-General and the 
Governors. But there is a fundamental difference 
between the position of India and that of the Dominions. 
In the Dominions, since the Statute of Westminster, 
1931, the Governor-General and the Governors are 
mostly appointed on the advice of the Dominion 
Ministry and recently from amongst their own country- 
men, and they act only as constitutional heads. The 
Crown — the Governor-General and the Governors — 
on all matters except perhaps external affairs, acts 
not on the advice of the British Ministers, but on that 
of the Dominion Ministry. The control of the British 
Ministry and British Parliament is eliminated, and the 
Crown has become divisible or multiple in relation to the 
Dominions. The King is the separate Constitutional 
head in relation to each Dominion and occupies the 
same position in relation to the Dominion Ministry 
as he does in relation to the British Ministry under the 
British Constitution. In the case of India, the Governor- 
General and the Governors are not appointed on the 
advice of the Indian Ministry, but are appointed 
on the advice of the British Ministry. They are not 
required even to consult their Ministers when they act 
m their discretion, and even in some matters in which 
they have to consult the Ministers they may act in 
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their individual judgment, ignoring that advice. 
In all these matters they are under the control of 
the Secretary of State and thus of the British Ministry. 
It is clear that in the case of India the authority of 
the British Ministry and the British Parliament in 
all vital matters is in substance effective, though the 
terminology used in the Constitution has an appearance 
of Dominion form. 




CHAPTER XXIII 


AMENDMENT OF THE CONSTITUTION AND 

MISCELLANEOUS PROVISIONS 

The Indian Legislature is only a law-making body 
and not a Constituent Assembly. It has no con- 
stituent powers. The power of altering or amending 
the Constitution is vested in the British Parliament. 
It may be noted that since 1931 the Dominion Legis- 
latures have constituent powers. 1 

The Government of India Act of 1935 can be amended 
only by the British Parliament, and neither the 
Federal Legislature nor any Provincial Legislature 
has power to amend any part of the Act 2 subject to 
one exception as regards extension of the jurisdiction 
of the Federal Court. 3 But in minor matters the Act 
authorises amendments by Order in Council with 
the assent of the British Parliament on request by 
the Federal Legislature or any Provincial Legislature, 
not earlier than ten years as a rule from the establish- 
ment of the Federation or Provincial Autonomy. 

1 If a Dominion Legislature passes an Act providing for the 
secession of the Dominion from the mother country, it is doubtful 
whether the Crown can refuse assent to it. This may be an extreme 
step, but in law it is competent. The recent Acts of the Irish 
Legislatures abolishing appeal to the Privy Council in all matters, 
and of the Canadian Legislature abolishing such appeal in criminal 
matters, are instructive on the point. The omission of the name 
of the Crown for internal purposes in the Irish Constitution, the 
abolition of the post of the Governor-General by the Irish 
Legislature in 1936, and the acceptance of these measures by tho 
British Parliament without any protest, are also very instructive. 

* S. 110 (ii). 

>S. 206. 
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These matters are : ( 1 ) the size and composition of 
the chambers of the Federal Legislature and the choice 
and qualifications of members, but not so as to vary 
the relative proportion between the Council and 
Assembly or between the British India and State 
seats ; (2) the number of Chambers in the Provincial 
Legislature, their size or membership ; (3) the establish- 
ment of literacy in lieu of any higher educational 
qualifications for women’s franchise, or the entry of 
names of qualified women without application; (4) 
any other amendment as to qualifications of voters. 
The changes under the third head may be made at 
any time if a request is received from a Provincial 
Legislature. These are all minor matters, but even 
in these the procedure of amendment is very elaborate. 

Firstly resolutions must be passed by the Federal or 
Provincial Legislature on motions moved in either 
Chamber on behalf of the council of Ministers recom- 
mending such amendment. Secondly, an address must 
be passed in like manner asking for the communication 
of any such resolution to Parliament, and within six 
months after such communication the Secretary of 
State must lay before both Houses of Parliament a 
statement of the action which it is proposed to take. 
The Governor-General or Governor has to send with 
the address a statement of his opinion on the proposed 
amendment, its effect on any minority, the views 
of that minority, and whether it is supported by the 
majority of the representatives of that minority in 
the Legislature. This statement must be laid before 
Parliament. The King in Council may make any 
of these specified amendments at any time and even 

without the presentation of an address. 

If no address is presented, the Secretary of State 
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must, before the draft of any amendment is laid 
before Parliament, take steps according to the direction 
of His Majesty for ascertaining the views of the 
Governments and the Legislatures affected, the views 
of any minority likely to be affected, and the attitude 
of the representatives of that minority in the Legisla- 
ture concerned. No such amendment affecting the 
representation of any State is to be made without 
the consent of the Ruler affected. On a careful analysis 
of the subject-matter of these amendments, it is clear 
that they deal with minor issues as well as with the 
representation of the communities, especially the 
Communal Award, but they do not touch the vital 
matters of the Constitution. Even such minor amend- 
ments require very elaborate procedure, and the 
sanction of Parliament by Orders in Council, which 
are unlike ordinary Orders in Council, is necessary. 1 
Orders in The Government of India Act, 1935, 
Coun'cil provides for the issue of Orders in Council 

to implement the Act or to complete the details of 
the Constitution. The Act, taken together with the 
Orders in Council issued thereunder, constitutes a code 
by itself. These Orders in Council are issued not only 
to implement the Act but also to provide for the trans- 
itional period between the inauguration of Provincial 
Autonomy and the establishment of the Federation. 

According to the theory of Parliamentary supremacy 
— Parliament is supreme as regards India — it is only 
Parliament that can legislate for India. However, 
delegated legislation has come into existence owing 
to the pressure of work before Parliament and the 
necessity of leaving the details of the complex legisla- 
tion of modern times to the Ministers in charge of 

1 Ss. 309-10. 
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various departments. But there is one form of legisla- 
tion which is in the nature of original legislation, and 
that is by Orders in Council. An Order in Council is 
an order issued by the Sovereign on the advice of the 
Privy Council, or more usually on the advice of a 
few selected Ministers. In practice, it is only issued 
on the advice of Ministers of the Crown, who are 
responsible to Parliament for their actions in the 
matter. Orders in Council are of two kinds: (1) those 
made in virtue of the royal prerogative ; (2) those 
which are authorized by Statutes. Such Orders are 
largely used for the purpose of completing or imple- 
menting the administrative parts of Acts of Parlia- 
ment-. Statutory Orders in Council are made in virtue 
of, and in accordance with, the powers expressly 
delegated by Act of Parliament. 

The Act of 1935 delegates powers for such Orders. 
All Orders in Council issued in relation to the new 
Constitution of India apply to the second category, 
being authorized by the Act of 1935. 1 As regards all 
Orders in Council except those referring to appeal 
to the King in Council, or sanctioning proceedings 
against the Governor-General, the Representative of 
the Crown in relation to the States, the Governors 
and the Secretary of State, the Act provides that a 

1 ( i ) Sind Order in Council, March 3, 1936; ( ii ) Orissa Order 
in Council, March 3, 1936; (Hi) Excluded and Partially Excluded 
Areas Order, March 3, 1936; (iv) Provincial Legislative Assemblies 
Order, April 30, 1936; ( v ) Provincial Legislative Councils Order, 
April 30, 1936; (vi) Scheduled Castes Order, April 30, 1936; 
(vii) Distribution of Revenues Order, July 3, 1936; (viii Provincial 
Elections Corrupt Practices and Election Petitions Order, July 3, 
1936; (ix) The Government of India (Commencement and Transi- 
tory Provisions Act), July 3, 1936 ; ( x ) Order constituting the Federal 
Court, (xi) Transitional Provisions Order, December 16, 1936; (x ii) 
Audit and Accounts Order, December 16, 1936; (xiii) Governors’ 
Allowances and Principles Order, December, 1936. All these Orders 
are called Government of India Orders, 1936. 
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draft must be laid before both Houses of Parliament, 
and an Order can be made with or without amendment. 
In an emergency, if Parliament is dissolved or prorogued 
or both Houses are adjourned for more than fifteen' 
days, the Secretary of State may secure the immediate 
issue of an Order, but it lapses unless approved by 
both Houses within twenty-eight days after the next 
meeting of the House of Commons. 

Instruments of It is also to be remembered that the 
Instructions Instruments of Instructions to the 

Governor-General and Governors, which are prerogative 
documents, as already pointed out, also require 
Parliamentary sanction. Thus Parliamentary control 
over all changes or amendments, however minor they 
may be, is effectively ensured. The Constitution has 
an impress of finality. It is at once rigid and incapable 
of growth from within. “Every future change must 
come from the United Kingdom either in the shape 
of Parliamentary Statute or in the shape of His 
Majesty’s Order in Council,” or by way of the approval 
of Parliament in the amendment of the Instrument of 
Instructions. The conditions under which such amend- 
ments are possible and reasonable are not laid down. 
This aspect of the Constitution is inconsistent with the 
policy embodied in the Preamble to the Act of 1919 , 
which lays down the progressive realization of 
Responsible Government in India as the constitutional 
goal of India. There is no effective provision for such 
a progressive realization. The Instrument of 
Instructions played a considerable role in adapting 
and developing the constitutional practice of Respons- 
ible Government in the Dominions. As it contains 
the prerogative powers of the Crown, with the growth 
of the power of the Dominions, all the prerogative 
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rights of a constitutional monarch were progressively 
exercised by the Dominion Governors -General and the 
Governors, acting under Instruments of Instructions, 
without any alteration in the framework of the Con- 
stitution by the British Parliament. Thus there were 
seeds of growth in the Dominion Constitutions which 
fructified in course of time. In the case of India, this 
possibility is excluded, as the Instruments of 
Instructions and their amendment have to be approved 
by Parliament. In spite of the emphasis laid by the 
Simon Commission on the need for the elasticity of 
the Constitution, the Constitution is almost of cast- 
iron and is incapable of growth from within. 1 ^ 

1 “The first principle which we would lay down is that the new 
Constitution should as far as possible contain within itself provision 
for its own development. It should not lay down too rigid and 
uniform a plan but should allow for natural growth and diversity. 
Constitutional progress should be the outcome of practical experi- 
ence. Where fresh legislation is required, it should result from the 
needs of the times not from the arbitrary demands of a fixed time- 
table. The Constitution, while contemplating and conforming to 
an ultimate objective, should not attempt to lay down the length 
or the number of stages of the journey. ... In short, the Reforms 
of 1919 do not make provision for a steady evolution towards an 
ultimate objective, and to this extent they appear to us to fail 
to reproduce a feature which is essentially characteristic of the 
model on which they were partly based. As far as possible, therefore, 
the object which is to be aimed at is a reformed constitution which 
will not necessarily require revision at stipulated intervals, but 
which provides for opportunities for internal development.” Report 
of the Indian Statutory Commission , Vol. II, Para. 7. These sugges- 
tions have been entirely ignored. The growth of the British Con- 
stitution and the Dominion Constitutions has been dependent upon 
the functioning of the conventions of the Constitution, but those 
conventions, in so far as they are introduced, are embodied either 
in the Act or in the Instruments. Hence there is no room for the 
automatic development of the Constitution. Moreover, these 
observations were in relation to the laying down of the time-table, 
but in the new Constitution, there is no time-table, and as a matter 
of fact there appears to be no destination for the journey. 

In his evidence before the Joint Committee Sir Samuel Hoare 
stated : “ In course of time, other Acts of Parliament will be necessary, 
more to recognise a state of affairs that is in existence than to make 
actually new changes.” It is submitted that, having regard to the 
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There has been for many years a Sheriff in the three 
Presidency towns of Madras, Calcutta and Bombay. 
The Sheriff of Calcutta In Bombay and Madras, 
the appointment is made by the Governor in 
Council, under the original Letters Patent of the 
Supreme Courts at these places, dating from 1823 
and 1800 respectively. In these Provinces, the 
office had for some time been purely honorary 
and honorific. In Calcutta, however, the Sheriff, 
who is there appointed by the Governor-General 
in Council under the Charter establishing the Supreme 
Court, dated March 1774, is still responsible for the 
execution of writs of the High Courts and for the 
service of process. He maintains his own staff for this 
purpose, and, after changing service fees which are 
fixed by the High Court, he retains any surplus there 
may be. For some years there has been a considerable 
surplus, and both the Bengal Government and the 
Government of India agreed that it was desirable 
in these circumstances that the authority appointing 
the Sheriff, fixing his remuneration, and if need be 
dismissing him, should be one which is not entirely 
dependent upon political influence and intrigues. 
With this object, provision is made in the Act that 
the Sheriff of Calcutta is to be appointed annually 
by the Governor of Bengal from a panel of three 
persons to be nominated on the occasion of each 
vacancy by the High Court of Calcutta. The Sheriff 
of Calcutta is to hold office during the pleasure of the 
^ovemor, and is entitled to such remuneration as the 
overnor may fix, and no other remuneration. In 


General nnd th F regards the relations of the Governor- 
oenera 1 and the Governors with their Ministers, the possibility 

of the growth of a new state of affairs is remote ' Y 
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exercising his powers with respect to the appointment 

and dismissal of Sheriffs, and with respect to the 

determination of his remuneration, the Governor 

exercises his individual judgment. 1 

The Governor-General, the 

Protection of ^ 

Governor- General, Governors and. the Secretary of 

Governor or State enjoy immunity while in 

Secretary of State nnr j. . 

office from any proceedings m 

Indian courts, and no process may issue from such 

courts against them, whether in a personal capacity 

or otherwise, and, except with the sanction of the 

King in Council, no proceedings can be brought in 

any Indian court against any person who has filled 

any of these offices in respect of any official acts or 

omissions. These privileges are unusual, but they are 

extended on the ground that they are representatives 

of the Crown. 1 This immunity does not restrict the 

right of any person to bring against the Federation, 

a Province, or the Secretary of State such proceedings 

as are allowed under the Act. This immunity also 

extends to His Majesty’s Representative for the 

exercise of the functions of the Crown in its relations 

with Indian States. 2 

Provision is made for the removal of certain dis- 
qualifications on the occasion of the first elections of 
persons to the Legislatures. No person is subject to 
any disqualification by reason only of the fact that he 
holds (a) an office of profit as a non-official member of 
the Executive Council of the Governor-General or 
a Governor, or as a minister in a Province; (6) an 


1 g 303 # 

2 These officials are liable to proceedings both for private debts 
and for official misdemeanours in English Courts if theyare liapi 
under English law. Mostyn v. Fabrigas (1774), 1 Comp. 161 ; Phillip 
v. Eyre (1870), L.R. 62 B.l. S, 306. 
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office which is not a whole time office remunerated 
either by salary or by fees. 1 

Under the Act His Majesty in Council is enabled 
to remove difficulties during the transitional period. 
It is provided that His Majesty may by Order in Council 
direct that the Act and any provisions of the Govern- 
ment of India Act still in force shall, during such 
limited period as mentioned in the Order, have effect 
subject to such adaptations and modifications as 
specified, and also make provisions that sufficient 
revenues are available to all Governments to enable 
the business of those Governments to be carried on, 
and make all necessary provisions for removing any 
such difficulties. 2 

1 S. 307. 2 s _ 310. 
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TRANSITIONAL PROVISIONS 

Provincial Autonomy and Federation are not to 
be introduced simultaneously, hence there is to be a 
transitional period between the inauguration of Pro- 
vincial Autonomy and the establishment of the 
Federation. The establishment of Provincial Autonomy 
on April 1, 1937, necessitates consequential changes 
in the powers of both the Central Legislature and the 
Executive, and the Act makes provisions for this 
transitional period. 

During the transitional period, the Central Legis- 
lature will exercise the functions of the Federal 
Legislature so far as British India is concerned. 
Executive power, such as the Federation will possess, 
will vest in the Governor-General in Council, or, in 
matters under the Federation placed in his discretion, 
in the Governor-General in respect of British India. 
The Governor-General will have special responsibilities 
as provided in the Federation. As there is no element 
of responsibility in the Central Government, no provi- 
sion is made as regards the matters in which the Gover- 
nor-General has under the Federation to exercise his 
individual judgment. In all matters, the Governor - 
General and the Governor- General in Council remain 
subject to the Secretary of State. The rules requiring 
prior sanction to certain legislation, the provisions as to 
broadcasting, directions to, and principles to be observed 
by, the Federal Railway Authority, and the services 
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recruited by the Secretary of State, are to have effect 
in regard to defence, ecclesiastical affairs, external affairs 
and the tribal areas as they have effect in relation to 
matters in which the Governor-General is required by 
the Act to act in his discretion . 1 In all other matters, 
the Governor-General in Council and the Governor- 
General, both as respects matters on which he is 
required to act in his discretion and as respects other 
matters, is under the general control of, and has 
to comply with such particular directions, if any. 
as may be given by, the Secretary of State, but the 
validity of anything done by the Governor-General 
in Council or the Governor-General is not to be 
questioned on the ground that it was done otherwise 
than in accordance with the directions of the Secretary 
of State. No direction with respect to any grant or 
appropriation of any part of the revenues of the 
Central Government is to be given by the Secretary 
of State except with the concurrence of a majority of 
his advisers, whose number is to be between eight and 
twelve . 2 

While this part of the Act is in operation, no 
sterling loans shall be contracted by the Governor - 
General in Council, but under the authority of Parlia- 
ment a loan may be raised by the Secretary of State 
with the concurrence of a majority of his advisers. 
Such loans shall be free from Indian taxation and rank 
as Trust stocks, and claims in respect of them may 
be brought against the Secretary of State, but without 
imposing any liability on the British Exchequer . 3 
The Indian Legislature is prohibited to limit the : 
borrowing power of the Governor-General in Council . 4 


1 S. 313. 

*S. :m. 


3 S. 315. 
4 S. 316. 
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Provision is also made for the continuance of the 
Government of India Act relating to the Central 
Government and the Central Legislature. This is 
necessary during the transitional period till the 
Federation is established. 1 It is provided that, even 
before the Federation is established, the Federal Court, 
the Federal Public Service Commission and the 
Federal Railway Authority may be brought into 
existence, to perform in relation to British India the 
like functions as they are to perform under the Act 
in relation to the Federation when established. The 
Federal Court is already constituted, and it will begin 
functioning on October 1, 1937. 2 All rights acquired 
by, or liabilities incurred by or on behalf of, the 
Governor-General in Council or Governor-General 
between April 1, 1937, and the establishment of the 
Federation are, after the establishment of the Federa- 
tion, to be treated as rights and liabilities of the Federa- 
tion, and any legal proceedings pending at the establish- 
ment of the Federation by or against the Governor- 
General in Council or the Governor-General are, after 
the Federation, to be continued by or against the 
Federation. The same rule applies to rights and 
liabilities of the Secretary of State which have by 
the Act become rights and liabilities of the Governor- 

General in Council. 3 

By an Order in Council called the Government of 
India Commencement and Transitory Provisions Order, 
made on July 3, 1936, it was announced that the new 
Constitution would begin to function in the Provinces 
on April 1, 1937. This Order has also provided for all 
consequential and necessary changes for the working 
of the Central Government and the Central Legislature 

2 s. 318. 3 S. 319. 
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during the interval between the inauguration of 
Provincial Autonomy and the establishment of the 
Federation. By other Orders in Council all the necessary 
changes have been introduced for giving effect to the 
transitional provisions of the Act. 



^ CHAPTER XXV 
INDIA AND DOMINION STATUS 

The Act of 1935 has no Preamble, but the policy 
of His Majesty’s Government towards India is con- 
tained in the Declaration of August 20, 1917, which is 
embodied in the Preamble to the Act of 1919. In this 
Preamble, Parliament has set out finally and definitely 
the ultimate aims of British rule in India. Subsequent 
statements of policy have added nothing to the 
substance of this Declaration. According to this 
Preamble India is promised Responsible Government 
as an integral part of the British Empire. With a 
view to removing the doubts that had been raised as 
regards the exact meaning of the words used in the 
Preamble, Lord Irwin issued the following statement 
in 1929: “In view of the doubts which have been 
expressed both in India and Great Britain regarding 
the interpretation to be placed on the intentions of 
the British Government in enacting the Statute of 
1919, I am authorized on behalf of His Majesty’s 
Government to state clearly that in their judgment 
it is implicit in the Declaration of August 1917 that the 
natural issue of India’s constitutional progress as 
there contemplated is the attainment of ‘Dominion 
Status’ ...” Objections were taken by the Con- 
servatives in England to the use of the term “Dominion 
Status” by the Govern or- General of India, and his 
statement was repudiated by them. The Statute of 
Westminster of 1931 crystallised the conception 
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incidents and implications of Dominion Status and 
gave effect to the existing legal relationship between 
the Dominions and the mother country. When the 
Preamble to the Act of 1919 was drafted, the con- 
ception of Dominion Status was not definite, but in 
substance Responsible Government in the Dominions 
and Dominion Status were understood to be inter- 
changeable terms. In 1935, Great Britain was neither 
prepared to grant nor to promise to grant Dominion 
Status to India. The Labour Members of Parliament 
insisted on the insertion of a Preamble to the Act of 
1935 embodying Dominion Status as the goal of India’s 
political destiny, but this demand was negatived. The 
Act of 1919 having been repealed, the question was 
raised as to whether the repeal of an Act also entails 
the repeal of the Preamble. Some argued that the 
Preamble was repealed together with the Act, others 
said that this was not necessarily the case. As this 
constitutional point was ticklish and not free from 
doubt, in the result, though the Act of 1919 is repealed, 
the Preamble is retained. The Preamble is kept on 
the statute-book with a view to disabusing the minds 
of Indians as regards their political destiny within 
the Empire. Refusing to insert a Preamble to the 
Act of 1935 specifying Dominion Status as India’s 
political goal, Parliament retained the Preamble to 
the Act of 1919. This step is interpreted as promising 
Dominion Status to India when she attains the con- 
dition of the other Dominions. 1 Dominion Status 

. ^ is not law. “The preamble of a statute has been 

said to be a good means to find out its meaning and, as it were, 

a 6 u . nderstar *ding of it.” When the Statute itself is re- 

pea ed, the existence of the Preamble has neither legal meaning 
nor significance. Its legal value is in no way greater than that of 
the Declaration of August 20, 1917. It is submitted that its reten- 
tion has no legal value or significance. 
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is not held out in set terms as the political destiny 
of India, but by implication and inference it is believed 
that the natural issue of India’s constitutional progress 
is the attainment of Dominion Status. Again, Indians 
are assured that India’s ultimate political objective 
is Dominion Status and that she will achieve it in the 
long run. In the long run we all die. This long-run 
philosophy is hardly comforting to the Indian National 
Congress, whose declared objective is complete inde- 
pendence. Having regard to the fact that the ultimate 
constitutional status of India is not dependent so 
much on what status the British Parliament will confer 
upon or concede to her, as on what status she herself 
is able to assert and achieve by her political conscious- 
ness, unity, and strength, a realist looks upon this 
discussion as only academic. But to a student of 
constitutional law its significance can hardly be 
exaggerated. 

The Preamble has neither executive nor operative 
effect. It is not law. That is why it is a Preamble and 
not an enacting part of the Act. But the Preamble 
has been retained because Parliament did not intend 
by the enactment of 1935 to deviate in any way from 
the statement of intention contained in the Preamble 
to the Act of 1919. The Preamble remains. It is not 
suspended in space. It remains as it was, a statement 
of the intention of Parliament, and it remains as it 
was, without enacting force, because that is never the 
function of a Preamble. 

The question was raised as to whether India’s future 
is only Responsible Government as an integral part 
of the British Empire or Dominion Status, but, it 
was not definitely answered. However, it is main- 
tained that it is possible for India to move forward 
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to full Responsible Government, which may be similar 
to Dominion Status. 1 

Having regard to the rigidity of the Constitution 
and also to the statutory nature of the Instrument of 
Instructions, it is difficult to visualize how India could 
move steadily forward to full Responsible Government 
without Parliamentary legislation. 

As the Preamble to the Act of 1919 is retained on 
the statute-book, it is desirable to set it out : 

“WHEREAS it is the declared policy of Parliament 
to provide for the increasing association of Indians in 
every branch of Indian administration, and for the gradual 
development of self-governing institutions with a view 
to the progressive realization of Responsible Government 
in British India, as an integral part of the Empire : 

“AND WHEREAS the progress in giving effect to this 
policy can only be achieved by successive stages, and it 
is expedient that substantial steps in this direction should 
now be taken : 

“AND WHEREAS the time and manner of each 
advance can be determined only by Parliament upon 
whom responsibility lies for the welfare and advancement 
of the Indian peoples: 

“AND WHEREAS the action of Parliament in such 
matter must be guided by the co-operation received from 
those on whom new opportunities of service will be con- 
ferred and by the extent to which it is found that confi- 
dence can be reposed in their sense of responsibility : 

1 It is quite clear that no Bill can confer Dominion Status. No 
Parliamentary Bill would have power to do that in the sense of 
performing a unilateral or arbitrary act, because India has to 
overcome her own obstacles and it is at once our privilege and 
opportunity to help her to do so, and we are pledged to give her 
all help in that direction. I was a little surprised to hear the Noble 
Marquess state that he rather questioned whether there were any 
pledges as between us and India, but I would assert that this Bill 
and the Instrument of Instructions taken together undoubtedly 
establish conditions under which it is possible for India to move 
steadily forward to that full Responsible Government that we have 
promised to her, and of which the natural issue has been declared 
to be Dominion Status.” — Viscount Halifax ( Parliamentary Debates). 
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“AND WHEREAS concurrently with the gradual 
development of self-governing institutions in the Provinces 
of India, it is expedient to give to those Provinces in 
Provincial matters the largest measure of independence 
of the Government of India which is compatible with the 
due discharge by the latter of its own responsibilities.” 

/ v OC ^ ' f i 

4 / ** ^ L * 

W' * f ,• 

• . „ 7 •, I * 

» \ / / 

1. Dominion Status 1 

As India’s constitutional goal is Dominion Status, 
it is necessary to state clearly the implications of that 
term. 

Dominion Status is the status enjoyed by the 
Dominions of Canada, Australia, New Zealand, South 
Africa, the Irish Free State and Newfoundland. 
They are now free and autonomous communities. With 
the United Kingdom, they are equal in status, in 
no way subordinate one to another in any aspect of 
their domestic or external affairs, and they are united 
by common allegiance to the Crown, and freely 
associated as members of the British Commonwealth 
of Nations. Except for Newfoundland, they are 
independent members of the League of Nations, 
though their international status is not precisely 
defined. Dominion Status in its legal incidents is 
crystallised in the Statute of Westminster, 1931. This 
Statute recognizes legally the new status acquired by 
the Dominions, and removes legislative fetters on the 
legislative competence of the Dofninion Legislatures. 
The preamble to the Statute affirms the free association 
of the members of tJj§ 4 British Commonwealth of Nations 
united by common allegiance to the Crown, and records 
that it would be in accord with the established con- 
stitutional position that any alteration in the law 
touching the succession to the Throne or the Royal 
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Style or Titles should hereafter require the assent as 
well of the Parliaments of all the Dominions as of the 

t 

Parliament of the United Kingdom. This is only 
the preamble to the Act, but it was given effect during 
the recent constitutional crisis which led to the 
abdication of King Edward VIII. All the legislative 
fetters under the Colonial Laws Validity Act, 1865, 
are removed, and the safeguards for the States and the 
Provinces of Australia and Canada as regards con- 
stitutional amendment provided in the Statute are 
to be preserved so long as the people of those countries 
desire them. The legal supremacy of the Imperial 
Parliament has not been formally abolished, but it 
remains to be exercised with their consent and as a 
matter of convenience. 

In their external affairs, the principle of their 
equality and autonomy is given full effect. They are 
competent to sign treaties with foreign countries, 
acting for themselves. The Crown has become divisible 


or multiple in relation to each of them, and the King is 
a King of each Dominion separately. Though not 


recognized in law, in practice the right of neutrality 
and secession is hardly doubted. In internal affairs 


they have become sovereign. The Dominion Legis- 
latures are now sovereign legislatures, and whatever 


reservations are imposed are only for the sake of 


convenience. The nature of their legislative power is 
clearly defined in two recent judgments by Lord Sankey, 
the Lord Chancellor. 1 The King remains the one 


_ 1 Moore v. Attorney- General for Irish Free State and Others 
(51 Law Times , p. 504). 

British Coal Corporation v. The King (51 Law Times, p. 508). 
It is true that before tho Statute of Westminster, the Dominion 
Legislature was subject to tho limitations imposed by tho Colonial 
Laws \alidity Act. . . . But this limitation has been abrogated 
by the Statute. There now romain such limitations as flow from the 
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effective and vital link of the Empire. The Crown is the 
formal expression of unity, and allegiance to the King 
is the common tie for all British subjects of the Empire. 
For all practical purposes under the Statute of West- 
minster, and its judicial interpretation during recent 
years, the Dominions are both internally and externally 
independent sovereign States acknowledging their 
membership of the British Commonwealth of Nations 
on the grounds of expediency and mutual benefit. 
The recent action of the Irish Legislature in dropping 
the name of the Crown from the Irish Constitution 
for internal purposes, and the abolition of the post of 
the Governor-General, which make Ireland a Republic 
for internal purposes and a Dominion for external 
purposes, is at once instructive and refreshing. 

2. India’s Position in the British Empire 

The position of India in relation to the other 
members of the British Empire is not very satisfactory. 
Restrictions are imposed on the settlement of Indians 
in the various parts of the Empire. The self-governing 
Dominions especially, South Africa, Australia, New 
Zealand and Canada, have by legislation forbidden 
the entry of Indians into their territories except for 

Act itself, the operation of which as affecting the competence of 
Dominion legislation was saved by Section 7 of the Statute, a 
section which includes within the competence of the Dominion 
and Provincial Parliaments any power of repealing, amendment or 
alteration of the Act, and it is well known that Section 7 was inserted 
at the request of Canada and for reasons which are familiar. It 
is doubtless true that the power of the Imperial Parliament to pass 
on its own initiative any legislation that it thought fit extending to 
Canada remains in theory unimpaired, in which the Imperial 
Parliament has, as a matter of abstract law, power to repeal or 
disregard Section 4 of the Statute. But this is theory and has no 
relation to realities.’ * 
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certain temporary purposes. Indians now stand 
excluded from these Dominions, and when we speak 
of Indians in these Dominions, it is only with reference 
to those who were already settled when this excluding 
legislation was put in the various statute-books. 
The treatment meted out to Indians in Kenya and 
South Africa requires no comment. 

In the case of Colonies, India has absolute control 
of immigration and permits it only under fair con- 
ditions approved by the Government and the Central 
Legislature. Such emigration is allowed to Ceylon 
and Malaya, but even in Ceylon the franchise is refused 
to Indians save after five years’ residence and proof 
of intention to settle. Even in Kenya and Fiji, where 
Indians have been responsible for the development 
of the territories, they are not recognized on a footing 
of electoral equality. India is an integral part of the 
British Empire, but the treatment given to her nationals 
by the other members of the British Empire is anything 
but satisfactory. While the citizens of other Dominions 
enjoy all civic rights and amenities in India, Indians 
in those Dominions are excluded from the enjoyment 
of such rights and amenities. The status of India 
in relation to the Dominions cannot be improved 
unless her own status as a member of the British 
Empire is improved. 

3. India and the League of Nations 

jn the eyes of international law, India has no legal 
status. India is not a sovereign State, and, as such, 
her status is unknown to international law. She is, 
however, an original member of the League of Nations, 
and a signatory to the Covenant of the League. In 
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all International Conferences and in the proceedings 
of the League of Nations, India is represented by her 
own representative. The Indian delegation always 
includes a representative of British India and an 
Indian State, but it acts and can act only as a part 
of the British delegation. She pays annually a sub- 
stantial sum towards the expenditure of the League. 
It is true that her membership of the League of Nations 
is in practice of very little legal significance to her, as her 
representation , unlike that of the Dominions, is entirely 
through the British delegation, and she has no voice 
of her own apart from the British representation. 
She does not enjoy all the rights and privileges of an 
ordinary member of the League. But having regard 
to the growing importance of the League, though not 
in law, at least in form, India has acquired an inter- 
national status through the League which may help 
her to acquire full legal status in future. 
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LETTERS PATENT passed under the Great Seal of 
the Realm constituting the office of Governor- 
General of India. 

Dated 5th March 1937 

GEORGE THE SIXTH by the Grace of God of Great 
Britain Ireland and of the Brtiish Dominions beyond 
the Seas King Defender of the Faith Emperor of India : 

To all to whom these Presents shall come 

Greeting : 

WHEREAS by section 3 (1) of the Government of India 
Act, 1935 (hereinafter referred to as “the Act”), it is 
enacted that the Governor-General of India is appointed by 
Us by a Commission under Our Sign Manual : 

AND WHEREAS by the Act it is further enacted that 
the Governor- General has all such powers and duties as are 
conferred on him by or under the Act and such other 
powers belonging to Us, not being powers connected with 
the exercise of the functions of the Crown in its relations 
with Indian States, as We may be pleased to assign to 
him: 

AND WHEREAS We are minded to make permanent 
provision for the office of Governor-General of India : 

NOW, THEREFORE, We do declare Our Will and 
Pleasure to be as follows: — 

1. We do hereby constitute, order and declare that 
there shall be a Governor- General of India. 

2. And We do hereby authorise and empower our 
Governor- General in Our name and on Our behalf to 

1 These official documents are reprinted by permission of the 
Controller of H.M. Stationery Office. 
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grant to any offender convicted in the exercise of its 
criminal jurisdiction by any Court of Justice within Our 
territories in India a pardon, either free or subject to 
such lawful conditions as to him may seem fit. 

3. And We do hereby delegate to Our Governor- 
General authority and power to grant in Our name or 
on Our behalf Commissions in Our Naval Forces, Our 
Indian Land Forces and Our Indian Air Force. 

4. After Part XIII of, and the Ninth Schedule to, the 
Act shall have ceased to have effect, one of Our Principal 
Secretaries of State may grant to Our Governor-General 
once during his term of office leave of absence from India 
for urgent reasons of public interest or of health or of 
private affairs. Such leave of absence shall not exceed 
four months in duration, unless Our Secretary of State 
shall see fit to extend the period so granted, in which 
case he shall set forth the reasons for the extension in 
a minute to be signed by himself and laid before both 
Houses of Parliament. 

5. And We do hereby require and command all Our 
officers, civil and military, and all other the inhabitants 
of Our territories in India to be obedient, aiding and 
assisting unto Our said Governor- General. 

6. And We do hereby reserve to Ourselves, Our heirs 
and successors, full power and authority from time to 
time to revoke, alter or amend these Our Letters Patent 
as to Us or them shall seem meet. 

7. Our Governor- General shall make public in India 
these Our Letters Patent in such manner as to him 
may seem fit. 

In witness whereof We have caused these Our Letters 
to be made Patent. Witness Ourself at Westminster the 
Fifth day of March in the First year of Our Reign. 

By warrant under the King’s sign manual 

Schuster. 
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COMMISSION PASSED UNDER THE ROYAL SlGN MANUAL 

and Signet appointing The Most Honourable The 
Marquess of Linlithgow, K.T., G.M.S.I., G.M.I.E., 
O.B.E., to be Governor-General of India and 
Crown’s Representative. 

Dated 8th March 1937. 

GEORGE R.I. 

GEORGE THE SIXTH by the Grace of God of Great 

Britain Ireland and of the British Dominions beyond 

the Seas King Defender of the Faith Emperor of 

India. 

To Our Right Trusty and Right Well Beloved Cousin and 
Counsellor VICTOR ALEXANDER JOHN HOPE 
MARQUESS OF LINLITHGOW Knight of the Most 
Ancient and Most Noble Order of the Thistle Grand 
Master and First and Principal Knight of Our Most 
Exalted Order of the Star of India Grand Master and 
First and Principal Knight Grand Commander of Our 
Most Eminent Order of the Indian Empire Officer of 
Our Most Excellent Order of the British Empire 

Greeting : 

I. We do by this Our Commission under Our Sign 
Manual appoint you the said Victor Alexander John Hope 
Marquess of Linlithgow to be during Our pleasure Our 
Governor-General of India and Our Representative for 
the exercise of Our functions in Our relations with Indian 
States with all the powers rights privileges and advantages 
to the said offices belonging or appertaining. 

II. And We do hereby declare that so long as you shall 
hold the said offices you shall while in India bear in addition 
to the styles and titles of the said offices the style and title 
of “Our Viceroy.” 

III. And We do hereby authorise empower and command 
you to exercise and perform all and singular the powers 
and directions contained in certain Letters Patent under 
the Great Seal bearing date at Westminster the Fifth day 
of March 1937 making provision for the offices of Governor- 
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General and of Our Representative or in any other Letters 
Patent adding to amending or substituted for the same 
according to such Orders and Instructions as Our Governor- 
General and Our Representative for the time being have 
already received or as you may hereafter receive from Us 
or from one of Our Principal Secretaries of State. 

IV. And further We do hereby appoint that this Our 
present Commission shall supersede the Warrant under the 
Sign Manual of His former Majesty King Edward the 
Eighth bearing date the Tenth day of March 1936 appoint- 
ing you the said Victor Alexander John Hope Marquess 
of Linlithgow to be Our Governor- General of India. 

V. And We do hereby command all and singular Our 
officers and loving subjects in India and all others whom 
it may concern to take due notice hereof and to give their 
ready obedience accordingly. 

GIVEN at Our Court at Buckingham Palace the Eighth 
day of March 1937 in the First year of Our Reign. 

By His Majesty’s Command, 

Zetland. 


INSTRUCTIONS PASSED UNDER THE ROYAL SIGN 
MANUAL AND SIGNET TO THE GOVERNOR- 

GENERAL OF INDIA 

Dated 8th March 1937. 

GEORGE R.I. 

INSTRUCTIONS to Our Govern or- General of India. 

GIVEN at Our Court at Buckingham Palace the Eighth 
day of March 1937 in the First year of Our Reign. 

WHEREAS by Letters Patent bearing date the Fifth 
day of March, Nineteen hundred and thirty-seven We 
have made permanent provision for the office of Governor- 
General of India : 

AND WHEREAS by those Letters Patent and by 
the Government of India Act, 1935 (hereinafter called 
“the Act”) certain powers, functions and authority 
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for the government of India are declared to be vested 
in the Governor- General : 

AND WHEREAS His late Majesty King George V did 
before the enactment of the Act issue certain Instructions 
under His Royal Sign Manual to Our said Governor- 
General bearing date the fifteenth day of March nineteen 
hundred and twenty-one, and did subsequently amend 
the same: 

AND WHEREAS the impending commencement of 
Part III of the Act has rendered it necessary to revoke 
the said Instructions: 

AND WHEREAS without prejudice to the provision 
in the Act that our Governor-General shall be under the 
general control of and comply with such particular 
directions, if any, as may from time to time be given by 
Our Secretary of State and to the duty of Our Governor- 
General to give effect to any Instructions so received, 
We are minded to make general provision regarding the 
manner in which during the operation of the provisions 
of Part XIII of the Act Our said Governor-General shall 
execute all things which according to the Act and the 
said Letters Patent belong to his office and to the trust 
which we have reposed in him : 

NOW, THEREFORE, We do by these Our Instructions 
under Our Royal Sign Manual hereby revoke the aforesaid 
Instructions and declare Our pleasure to be as follows : — 


A — Introductory 

I. Under these Our Instructions, unless the context 
otherwise require, the term “ Governor-General” shall 
include every person for the time being acting as Governor- 
General according to the provisions of the Act. 

II. Our Governor-General shall, with all due solemnity, 
cause Our Commission under Our Royal Sign Manual 
appointing him to be read and published in the presence 
of the Chief Justice of India for the time being or, in his 
absence, other Judge of the Federal Court, and of so many 
of the members of the Executive Council of Our Governor- 
General as may conveniently be assembled. 
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III. Our Governor-General shall take oath of allegiance 
and the oath for the due execution of the office of Our 
Governor- General of India and for the due and impartial 
administration of justice, in the form hereto appended, 
which oaths the said Chief Justice or, in his absence, 
any Judge of the Federal Court, shall, and is hereby 
required to, tender and administer unto him. 

IV. And we do authorise and require Our Governor- 
General by himself or by any other person to be appointed 
by him in that behalf to administer to every person 
appointed by Us or by the Governor- General in Council 
to be a member of the Governor-General’s Executive 
Council and to every person appointed by him to be a 
Chief Commissioner the oaths of allegiance and of office 
and of secrecy hereto appended. 

V. And We do further direct that every person who 
under these Instructions shall be required to take an 
oath may make an affirmation in place of an oath if he 
has any objection to making an oath. 

VI. The provisions of the last four preceding paragraphs 
shall not apply to any person holding office at the date 
of the commencement of Part III of the Act. 


B — In regard to the Executive Authority of 
the Governor- General in Council 

VII. It is Our will and pleasure that Our Governor- 
General shall use all endeavour consistent with the 
fulfilment of his responsibilities to Us and to Our Parlia- 
ment for the welfare of Our Indian subjects, that the 
administration of the matters committed to the charge 
of Our Governor- General in Council may be conducted in 
harmony with the wishes of Our said subjects as expressed 
by their representatives in the Indian Legislature so far 
as the same shall appear to him to be just and reasonable : 
and shall so order the administration of his government 
as to further the policy of the Act for its conversion into 
a Federation of all India. 
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C — In regard to Relations between the Governor- 
General in Council and the Provinces 

VIIL Whereas it is expedient for the common good 
of British India that the authority of Our Governor- 
General in Council and of the Indian Legislature in those 
matters which are by law assigned to them should prevail : 

And whereas at the same time it is the purpose of the 
Act that the Governments and Legislatures of the Provinces 
should be free in their own sphere to pursue their own 
policy : 

And whereas in the interest of the harmonious co-opera- 
tion of the several members of the body politic, the Act 
has empowered Our Governor- General to exercise, at his 
discretion, certain powers affecting the relations between 
his Government and the Provinces: 

It is Our will and pleasure that Our Governor-General 
in the exercise of these powers should give unbiased 
consideration as well to the views of the Governments of 
the Provinces as to those of his own Government whenever 
those views are in conflict and, in particular, when it falls 
to him to exercise his power to issue orders to the Governor 
of a Province for the purpose of securing that the executive 
authority of the Governor- General in Council is not 
impeded or prejudiced, or his power to determine whether 
Provincial law or Central law shall regulate a matter in 
the sphere in which both Legislatures have power to 
make laws. 

IX. It is Our desire that Our Governor-General shall by 
all reasonable means encourage consultation with a view 
to common action between his Government and the 
Provinces and between the Provinces themselves. It is 
further Our will and pleasure that Our Governor-General 
shall endeavour to secure the co-operation of the Provincial 
Governments in the maintenance of such Central agencies 
and institutions for research as may serve to assist the 
conduct by Provincial Governments of their own affairs. 

X. In particular We require Our Governor- General 
before giving his previous sanction to any legislative 
proposal which it is proposed to introduce in the Indian 
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Legislature for the imposition or variation of taxes or 
duties by which the revenues of the provincial Govern- 
ments are or may be directty affected or for varying the 
meaning of the expression “agricultural income,’ ’ or for 
alteration of the principles on which under the provisions 
of the Act moneys are or may be distributed to the 
Provinces, to ascertain by the method which appears to 
him best suited to the circumstances of each case the 
views of those Governments upon the proposal. 

XI. Before granting his previous sanction to the intro- 
duction into the Indian Legislature of any Bill or amend- 
ment wherein it is proposed to authorise the Governor- 
General in Council to give directions to a Province as to 
the carrying into execution in that Province of any Act 
of the Indian Legislature relating to a matter specified 
in Part II of the Concurrent Legislature List appended 
to the Act, it is Our wall and pleasure that Our Governor- 
General shall take care to see that the Governments of 
the Provinces which would be affected by any such measure 
have been duly consulted upon the proposal, and upon 
any other proposals which may be contained in any such 
measure which involve the imposition of expenditure upon 
the revenues of the Provinces. 

XII. In considering whether he shall give his assent 
to any Provincial law relating to a matter enumerated in 
the Concurrent Legislative List, which has been reserved 
for his consideration on the ground that it contains pro- 
visions repugnant to the provisions of an Act of the Indian 
Legislature, Our Governor- General, while giving full 
consideration to the proposals of the Provincial Legis- 
lature, shall have due regard to the importance of preserving 
substantially unimpaired the uniformity of law which the 
Indian Codes have hitherto embodied. 

D — Matters affecting the Legislature 

XIII. Without prejudice to the generality of his powers 
as to reservation of Bills, Our Governor- General shall not 
assent in Our name to, but shall reserve for the signification 
of Our pleasure, any Bill of any of the classes herein 
specified, that is to say : — 
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(а) any Bill the provisions of which would repeal or be 

repugnant to the provisions of any Act of Parlia- 
ment extending to British India; 

(б) any Bill which in his opinion would if it became 

law, so derogate from the powers of the High 
Court of any Province as to endanger the position 
which those Courts are bv the Act designed to 

fill ; 

(c) any Bill regarding which he feels doubt whether it 

does, or does not, offend against the purposes 
of Chapter III, Part V, or section 299 of the 
Act ; 

( d ) any Bill passed by a Provincial Legislature and 

reserved for his consideration which would alter 
the character of the Permanent Settlement. 

XIV. It is further Our will and pleasure that in pur- 
suance of the Agreement made between Us and His Exalted 
Highness the Nizam of Hyderabad as contemplated in 
Part III of the Act, Our Governor-General in declaring his 
assent in Our name to any Bill of the Legislature of the 
Central Provinces and Berar which has been reserved for 
his consideration, shall declare that his assent to the Bill 
in its application to Berar has been given by virtue of the 

Agreement between Us and His Exalted Highness the 
Nizam. 


E — General 

XV. And generally Our Governor-General shall do all 
that in him lies to maintain standards of good administra- 
tion; to promote all measures making for moral, social 
and economic welfare and tending to fit all classes of the 
population to take their due share in public life ; and to 
secure amongst all classes and creeds co-operation, good- 
will and mutual respect for religious beliefs and sentiments ; 
and he shall further have regard to this Instruction in 
the exercise of the powers by law conferred upon him 
in relation to matters whether of legislation or of executive 
government. 

XVI. And finally it is Our will and pleasure that Our 
Governor-General should so exercise the trust reposed in 
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him that the partnership between India and the United 
Kingdom within Our Empire may be furthered, to the 
end that India may attain its due place among Our 
Dominions. 

XVII. And We do hereby charge Our Governor- General 
to communicate these Our Instructions to the Members 
of his Executive Council and to publish the same in such 
manner as he may think fit. 

Appendix 

Form of Oath of Allegiance . 

I, , do swear that I will be faithful 

and bear true allegiance to His Majesty, King George the 
Sixth, Emperor of India, His Heirs and Successors, 
according to Law. 

So help me God. 

Form of Oath of Office. 

I, , do swear that I will well and 

truly serve Our Sovereign, King George the Sixth, Emperor 
of India, in the Office of , and that I 

will do right to all manner of people after the laws and 
usages of India, without fear or favour, affection or 

ill-will. 

So help me God. 

Form of Oath of Secrecy for Executive Councillors , 

, do swear that I will not directly 
or indirectly communicate or reveal to any person or 
persons any matter which shall be brought under my 
consideration, or shall become known to me as a member 
of the Governor-General's Executive Council, except as 
may be required for the due discharge of my duties as 
such member, or as may be specially permitted b} r the 
Governor- General. 


So help me God. 


APPENDIX A (ii) 

LETTERS PATENT passed under the Great Seal of 
the Realm constituting the office of Governor of 

Bombay. 

(Reprinted by permission of the Controller of U. M. 

Stationery Office.) 

Dated 5th March 1937. 

GEORGE THE SIXTH by the Grace of God of Great 
Britain. Ireland and of the British Dominions beyond 
the Seas King Defender of the Faith Emperor of India : 

To all to whom these Presents shall come 

Greeting : 

WHEREAS by sections 46 and 48 of the Government 

of India Act, 1935, it is enacted that the Governor of 

Bombay is appointed by Us by a Commission under Our 
sign Manual: 

AND WHEREAS provision is made in section 304 of 
the said Act for the appointment by Us of persons to act 

as the Governor of a Province during the absence of the 
Governor from India : 

AND WHEREAS we are minded to make provision 
ior the office of Our Governor of Bombay : 

NOW, THEREFORE, We do declare Our Will and 
Pleasure to be as follows : — 

L We do hereby constitute, order and declare that 
there shall be a Governor of Bombay. 

^ 2. One of Our Principal Secretaries of State may 

grant to Our Governor of Bombay once during his term 

°* ? , e , ^ eave absence from India for urgent reasons 
ol health or private affairs. Such leave of absence shall 
not exceed four months in duration unless Our Secretary 
o State shall see fit to extend the period so granted, 
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in which case he shall set forth the reasons for the exten- 
sion in a minute to be signed by himself and laid before 
both Houses of Parliament. 

3. And We do hereby require and command all Our 
officers, civil and military, and all other the inhabitants 
of Bombay to be aiding and assisting unto Our said 
Governor. 

4. And We do hereby reserve to Ourselves, Our heirs 
and successors, full power and authority from time to 
time to revoke, alter or amend these Our Letters Patent 
as to Us or them shall seem meet. 

In witness whereof We have caused these Our Letters 
to be made Patent. Witness Ourself at Westminster the 
Fifth day of March in the First year of Our Reign. 

By warrant under the King’s sign manual 

Schuster. 


INSTRUCTIONS PASSED UNDER THE ROYAL SIGN 
MANUAL AND SIGNET TO THE GOVERNOR OF 

BOMBAY. 

Dated 8th March 1937. 

GEORGE R. I. 

INSTRUCTIONS to Our Governor for the time being 

of Bombay. 

GIVEN at Our Court at Buckingham Palace the Eighth 
day of March 1937 in the First year of Our Reign. 

WHEREAS by Letters Patent bearing date the Fifth 
day of March Nineteen hundred and thirty-seven We 
have made permanent provision for the Office of Governor 

of Bombay : _ . . 

AND WHEREAS by those Letters Patent and by the 

Act of Parliament passed on the second day of August, 
Nineteen hundred and thirty-five and entitled the Govern- 
ment of India Act, 1935 (hereinafter called “the Act”), 
certain powers, functions and authority for the govern- 
ment of the Province of Bombay are declared to be vested 
in the Governor as Our Representative : 
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AND WHEREAS, without prejudice to the provision 
in the Act that in certain regards therein specified the 
Governor shall act according to instructions received from 
time to time from Our Governor-General, and to the duty 
of Our Governor to give effect to instructions so received, 
We are minded to make general provision regarding the 
due manner in which Our said Governor shall execute all 
things which, according to the Act and the said Letters 
Patent belong to his Office, and to the trust which We have 
reposed in him : 

AND WHEREAS a draft of these Instructions has been 
laid before Parliament in accordance with the provisions 
of sub-section (1) of section fifty-three of the Act and an 
Address has been presented to Us by both Houses of 
Parliament praying that instructions may be issued in 
the terms of these Instructions : 

NOW, THEREFORE, We do by these Our Instructions 
under Our Sign Manual and Signet declare Our pleasure 
to be as follows : — ^ 


A — Introductory. 

I. Under these Our Instructions, unless the context 
otherwise require, the term “Governor” shall include 
every person for the time being acting as Governor 
according to the provisions of the Act. 

II. Our Governor for the time being shall, with all 
due solemnity, cause Our Commission under Our Sign 
Manual appointing him to be read and published in the 
presence of the Chief Justice for the time being, or, in 
his absence, other Judge, of the High Court of the 
Province. 

III. Our said Governor shall take the oath of allegiance 
and the oath for the due execution of the Office of Our 
Governor of Bombay, and for the due and impartial 
administration of justice, in the form hereto appended, 
which oaths the Chief Justice for the time being, or in 
his absence any Judge, of the High Court, shall, and he 
is hereby required to, tender and administer unto him. 

IV. And We do authorise and require Our Governor, 
by himself or by any other person to be authorised by 
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him in that behalf, to administer to every person 
appointed by him to hold office as a member of the 
Council of Ministers the oaths of office and of secrecy 
hereto appended. 

V. And We do further direct that every person who 
under these Instructions shall be required to take an 
oath may make an affirmation in place of an oath if 
he has any objection to making an oath. 

VI. And whereas great prejudice may happen to Our 
service by the absence of Our Governor, he shall not 
quit India during his term of office without having 
first obtained leave from Us under Our Sign Manual 
or through one of Our Principal Secretaries of State. 

B — In regard to the Executive Authority of the 

Province. 

VII. In making appointments to his Council of 
Ministers Our Governor shall use his best endeavours to 
select his Ministers in the following manner, that is to 
say, to appoint in consultation with the person who 
in his judgment is most likely to command a stable 
majority in the Legislature those persons (including so 
far as practicable members of important minority com- 
munities) who will best be in a position collectively to 
command the confidence of the Legislature. In so acting, 
he shall bear constantly in mind the need for fostering 
a sense of joint responsibility among his Ministers. 

, VIII. In all matters within the scope of the executive 
authority of the Province, save in relation to functions 
which he is required by or under the Act to exercise 
in his discretion, Our Governor shall in the exercise of 
the powers conferred upon him be guided by the advice 
of his Ministers, unless in his opinion so to be guided 
would be inconsistent with the fulfilment of any of 
the special responsibilities which are by the Act com- 
mitted to him, or with the proper discharge of any of 
the functions which he is otherwise by or under the 
Act required to exercise in his individual judgment; in 
any of which cases Our Governor shall, notwithstanding 
his Ministers’ advice, act in exercise of the powers by 
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or under the Act conferred upon him in such manner 
as to his individual judgment seems requisite for the 
due discharge of the responsibilities and functions afore- 
said. But he shall be studious so to exercise his powers 
as not to enable his Ministers to rely upon his special 
responsibilities in order to relieve themselves of 
responsibilities which are properly their own. 

IX. Our Governor shall interpret his special responsi- 
bility for the safeguarding of the legitimate interests of 
minorities as requiring him to secure, in general, that 
those racial or religious communities for the members 
of which special representation is accorded in the Legis- 
lature, and those classes of the people committed to his 
charge who, whether on account of the smallness of their 
number or their primitive condition or their lack of 
educational or material advantages or from any other 
cause, cannot as yet fully rely for their welfare upon 
joint political action in the Legislature, shall not suffer, 
or have reasonable cause to fear, neglect or oppression. 
But he shall not regard as entitled to his protection any 
body of persons by reason only that they share a view' 
on a particular question which has not found favour 
with the majority. 

Further, Our Governor shall interpret the said special 
responsibility as requiring him to secure a due proportion 
of appointments in Our Services to the several com- 
munities, and, so far as there may be in his Province 
at the date of the issue of these Our Instructions an 
accepted policy, in this regard, he shall be guided thereby, 
unless he is fully satisfied that modification of that 
policy is essential in the interests of the communities 
affected or of the welfare of the public. 

X -. discharge of his special responsibility for the 

securing to members of the public services of any rights 
provided for them by or under the Act and the safe- 
guarding of their legitimate interests Our Governor shall 
6 careful to safeguard the members of Our Services not 
o y in any rights provided for them by or under the 
ct or any other law for the time being in force, but 
a so against any action which, in his judgment, w r ould 

ba inequitable. J 6 
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XI. The special responsibility of Our Governor for 
securing in the sphere of executive action any of the 
purposes which the provisions of Chapter III of Part V 
of the Act are designed to secure in relation to legislation 
shall be construed by him as requiring him to differ 
from his Ministers if in his individual judgment their 
advice would have effects of the kind which it is the 
purpose of the said Chapter to prevent, even though the 
advice so tendered to him is not in conflict with any 
specific provision of the Act. 

XII. Our Governor shall construe his special responsi- 
bility for the protection of the rights of any Indian 
State as requiring him to see that no action shall be 
taken by his Ministers which would imperil the economic 
life of any State, or affect prejudicially any right of any 
State heretofore or hereafter recognised, whether derived 
from treaty, grant, usage, sufferance or otherwise : and 
he shall refer to Our Governor- General any questions 
which may arise as to the existence of any such right. 

XIII. In the framing of rules for the regulation of the 
business of the Provincial Government Our Governor 
shall ensure that, amongst other provisions for the 
effective discharge of that business, due provision is 
made that the Finance Minister shall be consulted upon 
any proposal by any other Minister which affects the 
finances of the Province : and further that no reappro- 
priation within a Grant shall be made by any Department 
other than the Finance Department, except in accordance 
with such rules as the Finance Minister may approve ; 
and that in any case in which the Finance Minister does 
not concur in any such proposal the matter shall be 
brought for decision before the Council of Ministers. 

He shall further in those rules make due provision to 
secure that prompt attention is paid to any representa- 
tion received by his Government from any minority. 

XIV. Having regard to the powers conferred by the 
Act upon Our Secretary of State to appoint persons to 
Our service if, in his opinion, circumstances arise which 

1 render it necessary for him so to do in order to secure 

V efficiency in irrigation, Our Governor shall make it his 

care to see that he is kept constantly supplied with 
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information as to the conduct of irrigation in his Province 
in order that he may, if need be, place this information 
at the disposal of Our Governor-General. 

XV. In the exercise of the powers by law conferred 
upon him in relation to the administration of areas 
declared under the Act to be Excluded or Partially 
Excluded Areas, or to the discharge of his special responsi- 
bility for the safeguarding of the legitimate interests of 
minorities. Our Governor shall, if he thinks this course 
would enable him the better to discharge his duties to 
the inhabitants of those areas or to primitive sections 
of the population elsewhere, appoint an officer with the 
duty of bringing their needs to his notice and advising 
him regarding measures for their welfare. 


C — Matters affecting the Legislature. 


XVI. In determining whether he shall in Our Name 
give his assent to, or withhold his assent from, any Bill 
Our Governor shall, without prejudice to the generality 
of his power to withhold his assent on any ground 
which appears to him in his discretion to render such 
action necessary or expedient, have particular regard 
to the bearing of the provisions of the Bill upon any 

the Act S * >eCla * responsibilities imposed upon him by 


XVII. Without prejudice to the generality of his 
powers as to reservation of Bills, Our Governor shall 
not assent in Our name to, but shall reserve for the 
consideration of Our Governor- General, any Bill of any 
ot the classes herein specified, that is to say:— 

(a) any Bill the provisions of which would repeal or 

be repugnant to the provisions of any Act of Parliament 
extending to British India ; 

(b) any Bill which in his opinion would, if it became 

law so derogate from the powers of the High Court 

as to endanger the position which that Court is bv 
the Act designed to fill; 

(c) any Bill regarding which he feels doubt whether 
i does, or does not, offend against the purposes of 
Chapter III of Part V or section 299 of the Act ; 
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(d) any Bill which would alter the character of the 

Permanent Settlement. 

And in view of the provisions in this clause of these 
Our Instructions, it is Our will and pleasure that if his 
previous sanction is required under the Act to the 
introduction of any Bill of the last-mentioned description 
Our Governor shall not withhold that sanction to the 
introduction of the Bill. 

XVIII. It is Our will that the power vested by the 
Act in Our Governor to stay proceedings upon a Bill, 
clause or amendment in the Provincial Legislature in the 
discharge of his special responsibility for the prevention 
of grave menace to peace and tranquillity shall not be 
exercised unless, in his judgment, the public discussion 
of the Bill, clause or amendment would itself endanger 
peace and tranquillity. 

XIX. It is Our will and pleasure that the seats in 
the Legislative Council to be filled by the nomination of 
Our Governor shall be so apportioned as in general to 
redress, so far as may be, inequalities of representation 
which may have resulted from election, and in particular 
to secure representation for women and the Scheduled 
Castes in that Chamber. 

D — General. 

XX. And generally Our Governor shall do all that 
in him lies to maintain standards of good administration ; 
to promote all measures making for moral, social and 
economic welfare and tending to fit all classes of the 
population to take their due share in the public life and 
government of the Province ; and to secure amongst all 
classes and creeds co-operation, goodwill and mutual 
respect for religious beliefs and sentiments ; and he shall 
further have regard to this Instruction in the exercise 
of the powers by law conferred upon him in relation to 
matters whether of legislation or of executive government. 

XXI. And We do hereby charge Our Governor to 
communicate these Our Instructions to his Ministers and 
to publish the same in his Province in such manner as 
he may think fit. 
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Form of Oath of Allegiance. 

I* > do swear that I will be faithful and 

bear true allegiance to His Majesty, King George the Sixth, 

Emperor of India, His Heirs and Successors, according to 
law. 

So help me God. 

Form of Oath of Office. 

I» , do swear that I will well and truly 

serve Our Sovereign, King George the Sixth, Emperor of 
India, in the Office of , and that I will do 

right to all manner of people after the laws and usages 
of India, without fear or favour, affection or ill-will. 

So help me God. 

Form of Oath of Secrecy for Ministers. 

I» > do swear that I will not directly or 

indirectly communicate or reveal to any person or persons 
any matter which shall be brought under my consideration, 
or shall become known to me as a Minister in Bombay, 
except as may be required for the due discharge of my 
duties as such Minister or as may be specially permitted 
by the Governor in the case of any matter pertaining to 
the functions to be exercised by him in his discretion. 

So help me God. 

By order of His Excellency the Governor of Bombay, 

C. W. A. TURNER, 

Chief Secretary to Government. 
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First Schedule to the Act of 1935. 

Composition of the Federal Legislature. 

(Only as regards British India.) 

( Reprinted by permission of the Controller of H. M. 

Stationery Office.) 


The Council of State 
Representatives of British India. 
(i) Allocation of seats. 


I 

Province or 
Community 

1 

| 2 ' 

Total 

Seats 

! 3 

Oeneral 

Seats 

4 

Seats for 
Scheduled 
Castes 

1 

5 

Sikh 

Scats 

| 

6 

Muham- 

madan 

Seats 

1 7 
Women's 
Seats 

Madras . . . 

20 

14 

1 

i _ 

4 

1 

Bombay 

16 

I 

10 

1 

— 

4 

1 

Bengal 

20 

8 

1 

■ - 

10 

M 

1 

1 

United Provinces 

20 

11 

1 

■ 

l 

1 

1 

Punjab . 

16 

3 


4 

1 f i 

1 

1 

Bihar 

Central Provinces 

16 

1 

10 

1 


4 

1 

1 

1 

and Berar . 

8 

6 ! 

1 


1 


Assam . 

North-West Frontier 

5 

3 



2 

A 


Province 

5 

1 

— 

— 

4 


Orissa 

5 

4 

1 


1 


Sind 

5 

j 2 


— 

3 


British Baluchistan . 

1 

— 

— 

- 

1 ! 


Delhi . • • 

1 

i 1 ; 

— 

- 



Ajmer-Merwara 

1 

1 

— 

i 



Coorg 

1 

1 

' 


i 


Anglo-Indians 

1 

— 


| 

i 

! 


Europeans 

7 

■ 



' 


Indian Christians 

2 







Totals 

150 

i 75 

| 

6 

4 

49 

6 
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(u) Distribution of seats for purposes of triennial elections. 


1 


Number of seats to be filled 
originally for three years only. 


Province 

1 

2 

General 

Seats 

i - 

3 

Seats for 
Scheduled 
Castes 

I 

4 

Sikh 

Seats 

j 5 

Muham- 
i . inadan 

Seats 

1 6 
Women 
Seats 

1 

Madras 

Bombay . . ’ 

| 



1 

— 


Bengal . . | ! 

• J 

i 



2 

1 

United Provinces 

*» 

Tv 

1 



5 

— . 

Punjab 

J 

o 

1 

— 

3 

1 

Bihar . . | * 1 

M 


2 

4 

— 

Central Provinces and Berar 
Assam ... 

— 

— 

— 

- 

■ 

North-West Frontier Province 
Orissa 

4 

— 

— 

- 

— 

sind . . . ; ; 

4 

o 


— ■ 

1 

— 

British Baluchistan 



- — 


• 

Delhi . 

Ajmer-Merwara . 



■ — ■ 

— 





i 

— 

— 

Coorg . . . ; | 

m 

_ » 

- I 

i 

I 

— — 

Totals . i 

22 

| 

2 | 

2 1 

18 1 

2 



• - 

— 

• 

• — . — « # — 


Province 


Number of seats to be Ailed 
originally for six years only. 


Madras 
Bombay 
Bengal 

United Provinces 
Punjab 

Bihar . ; ; 

Central Provinces and Berar 
Assam 

North-West Frontier Province 
(Jrissa 

Sind ; 

U r U*?h Baluchistan 
Delhi 

AJ mer- Merwara 
Coorg 

Totals 


■ 

ft 

7 

8 

0 

| 

10 

! 11 

General 

Seats 

Seats for 

Scheduled 

Castes 

Sikh 

Seats 

Muham- 

madan 

Seats 

1 Women's 
Seats 

7 

; 

I 1 


1 

2 

V 

1 

1 

1 

— — 

i 


i 


1 ? 

i 


1 

■ 



^ m 

4 


l 

5 

1 

2 

4 

o 

1 

6 

H 

* , 

- __ 

m0 

1 

_ 

■ 


2 



— 

j 


H i 

— 

» 

— 

— 

, _ • 

— 

_ 


ft 

— 



ft 

— 



a 


| 



— 

4 

i 

— 

28 j 

2 i 

2 

15 I 

2 
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1 

Province 

1 

Number of seats to be filled 
originally for nine years 

12 

| General 
Seats 

13 

Seats for 
Scheduled 
Castes 

i 

14 

Sikh 

Seats 

15 

Muham- 

madan 

Seats 

16 

Women's 

Seats 

Madras .... 

7 

1 


I 

2 


Bombay .... 

5 

1 

— 

2 

— 

Bengal .... 

4 

— 

■ 

5 

1 

United Provinces 

— 

■ 

— 

— 

— 

Punjab .... 



— 

— 

• 

Bihar .... 

5 


— 

2 

1 

Central Provinces and Berar 



— 


— 

Assam .... 

■ 


- 

■ .. 

— 

North-West Frontier Province 

1 

— 

— 

4 

— 

Orissa .... 

— 

— 



— 

— 

Sind ..... 

- ■ ■ 


— 

— 

— 

British Baluchistan 

. 



— — 

1 

— 

Delhi .... 

1 


— 

■ 

— 

Ajmer-Merwara . 

1 

i 

— 

— 

— 

Coorg .... 

1 

— 

— 

— 

— 

Totals 

25 | 

2 


16 

2 




Table of Seats 
The Federal Assembly 
Representatives of British India 
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Second Schedule to the Act of 1935 . 

PROVISIONS OF THIS ACT WHICH MAY BE AMENDED WITHOUT 

AFFECTING THE ACCESSION OF A STATE. 

(Reprinted by permission of the Controller of H. M. 

Stationery Office.) 

Part I, in so far as it relates to the Commander-in-Chief. 

Part II, chapter II, save with respect to the exercise by 
the Governor- General on behalf of His Majesty of the 
executive authority of the Federation, and the definition 
of the functions of the Governor- General ; the executive 
authority of the Federation ; the functions of the council 
of ministers, and the choosing and summoning of ministers 
and their tenure of office ; the power of the Governor- 
General to decide whether he is entitled to act in his 
discretion or exercise his individual j udgment ; the 
functions of the Governor- General with respect to external 
affairs and defence ; the special responsibilities of the 
Governor-General relating to the peace or tranquillity 
of India or any part thereof, the financial stability and 
credit of the Federal Government, the rights of Indian 
States and the rights and dignity of their Rulers, and 
the discharge of his functions by or under the Act in 
his discretion or in the exercise of his individual judgment ; 
His Majesty’s Instrument of Instructions to the Governor- 
General ; the superintendence of the Secretary of 
State ; and the making of rules by the Governor- General 
in his discretion for the transaction of, and the securing 
of transmission to him of information with respect to, 
the business of the Federal Government. 

Part II, chapter III, save with respect to the number of 
the representatives of British India and of the Indian 
States in the Council of State and the Federal Assembly 
and the manner in which the representatives of the 
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Indian States are to be chosen ; the disqualifications for 
membership of a Chamber of the Federal Legislature 
in relation to the representatives of the States ; the 
procedure for the introduction and passing of Bills ; 
joint sittings of the two Chambers ; the assent to Bills, 
or the withholding assent from Bills, by the Governor- 
General ; the reservation of Bills for the signification of 
His Majesty's pleasure ; the annual financial statement ; 
the charging on the revenues of the Federation of the 
salaries, allowances and pensions payable to or in respect 
of judges of the Federal Court, of expenditure for the 
purpose of the discharge by the Governor-General of 
his functions with respect to external affairs, defence, and 
the administration of any territory in the direction 
and control of which he is required to act in his discretion 
and of the sums payable to His Majesty in respect of 
the expenses incurred in discharging the functions of 
the Crown in its relations with Indian States ; the 
procedure with respect to estimates and demands for 
grants ; supplementary financial statements ; the making 
of rules by the Governor- General for regulating the 
procedure of, and the conduct of business in, the Legisla- 
ture in relation to matters where he acts in his discretion 
or exercises his individual judgment, and for prohibiting 
the discussion of, or the asking of questions on, any 
matter connected with or the personal conduct of the 
Ruler or ruling family of any Indian State ; the making 
of rules by the Governor-General as to the procedure 
with respect to joint sittings of, and communications 
between, the two chambers and the protection of judges 
of the Federal Court and State High Courts from dis- 
cussion in the Legislature of their conduct. 

Part II, chapter IV, save with respect to the power of the 
Governor-General to promulgate ordinances in his dis- 
cretion or in the exercise of his individual judgment, or 
to enact Governor-General’s Acts. 

Part III, chapter I. The whole chapter. 

Part III, chapter II, save with respect to the special 
responsibilities of the Governor relating to the rights of 
Indian States and the rights and dignity of the Rulers 
thereof and to the execution of orders or directions of 
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the Governor-General, and the superintendence of the 
Governor-General in relation to those responsibilities. 

Part III, chapter III, save with respect to the making of 
rules by the Governor for prohibiting the discussion of, 
or the asking of questions on, any matter connected with 
or the personal conduct of the Ruler or ruling family of 
any Indian State, and the protection of judges of the 
Federal Court and State High Courts from discussion 
in the Legislature of their conduct. 

Part III, chapter IV. The whole chapter. 

Part III, chapter V. The whole chapter. 

Part III, chapter VI. The whole chapter. 

Part IV. The whole Part. 

Part V, chapter I, save with respect to the power of the 
Federal Legislature to make laws for a State ; the power 
of the Governor- General to empower either the Federal 
Legislature or Provincial Legislature to enact a law 
with respect to any matter not enumerated in any of 
the Lists in the Seventh Schedule to this Act ; any power 
of a State to repeal a Federal law, and the efFect of 
inconsistences between Federal law and a State law. 

Part V, chapter II, save with respect to the previous 
sanction of the Governor-General to the introduction or 
moving of any Bill or amendment affecting matters as 
respects which the Governor-General is required to act 
in his discretion ; the power of Parliament to legislate 
for British India or any part thereof, or the restrictions 
on the power of the Federal Legislature and of Provincial 
Legislatures to make laws on certain matters. 

Part V, chapter III. The whole chapter. 

Part VI, save in so far as the provisions of that Part relate 
to Indian States, or empower the Governor- General to 
issue orders to the Governor of a Province for preventing 
any grave menace to the peace or tranquillity of India 
or any part thereof. 

Part VII, chapter I, in so far as it relates to Burma. 

Part VII, chapter II, save with respect to loans and 
guarantees to Federated States and the appointment, 
removal and conditions of service of the Auditor- General. 

Part VII, chapter III, save in so far as it affeots suits 
against the Federation by a Federated State. 
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Part VIII, save with respect to the constitution and 
functions of the Federal Railw ay Authority ; the conduct 
of business between the Authority and the Federal 
Government, and the Railway Tribunal and any matter 
with respect to which it has jurisdiction. 

Part IX, chapter I, in so far as it relates to appeals to 
the Federal Court from High Courts in British India ; 
the power of the Federal Legislature to confer further 
powers upon the Federal Court for the purpose of 
enabling it more effectively to exercise the powders 
conferred upon it by this Act. 

Part IX, chapter II. The whole chapter. 

Part X, save wdth respect to the eligibility of Rulers and 
subjects of Federated States for civil Federal office. 

Part XI. The whole Part. 

Part XII, save with respect to the saving for rights and 
obligations of the Crown in its relations with Indian 
States ; the use of His Majesty’s forces in connection 
with the discharge of the functions of the Crown in its 
said relations ; the limitation in relation to Federated 
States of His Majesty’s power to adapt and modify 
existing Indian laws; His Majesty’s powers and juris- 
diction in Federated States, and resolutions of the 
Federal Legislature or any Provincial Legislature 
recommending amendments of this Act or Orders in 
Council made thereunder ; and save also the provisions 
relating to the interpretation of this Act so far as they 
a PP J y f° provisions of this Act which may not be 
amended without affecting the accession of a State. 

Part XIII. The whole Part. 

Part XIV. The whole Part. 

hirst Schedule. The whole Schedule, except Part II 
thereof. 

Third Schedule. The whole Schedule. 

hourth Schedule, save with respect to the oath or affirma- 
tion to be taken or made by the Ruler or subject of an 
Indian State. 

Fifth Schedule. The w r hole Schedule. 

Sixth Schedule. The whole Schedule. 

Seventh Schedule. Any entry in the Legislative Lists in 
so far as the matters to which it relates have not been 
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accepted by the State in question as matters with respect 
to which the Federal Legislature may make laws for 
that State. 

Eighth Schedule. The whole Schedule. 

Ninth Schedule. The whole Schedule. 

Tenth Schedule. The whole Schedule. 

Eleventh Schedule. The whole Schedule. 

Twelfth Schedule. The whole Schedule. 

Thirteenth Schedule. The whole Schedule. 

Fourteenth Schedule. The whole Schedule. 

Fifteenth Schedule. The whole Schedule. 

Sixteenth Schedule. The whole Schedule. 
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In Bombay seven of the general seats shall be reserved for Marat has. 

In the Punjab one of the Landholders* seats shall be a seat to he filled by a Tumandar. 
In Assam and Orissa the seats reserved for women shall he non-communal seats. 


Table of Seats. 

Provincial Legislative Councils. 
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APPENDIX E. 

Seventh Schedule to the Act of 1935. 

LEGISLATIVE LISTS. 

(Reprinted by permission of the Controller of H. M. 

Stationery Office.) 

List I. 

Federal Legislative List 

1. His Majesty s naval, military and air forces borne on 
the Indian establishment and any other armed force 
raised in India by the Crown, not being forces raised for 
employment in Indian States or military or armed police 
maintained by Provincial Governments ; any armed forces 
which are not forces of His Majesty, but are attached to 
or operating with any of His Majesty’s naval, military or 
air forces borne on the Indian establishment central 
intelligence bureau ; preventive detention in British India 

reasons of State connected with defence, external 
affairs, or the discharge of the functions of the Crown in 
its relations with Indian States. 

2. Naval, military and air force works ; local self-govern- 
ment in cantonment areas (not being cantonment areas of 
Indian State troops), the regulation of house accommoda- 
tion in such areas, and, within British India, the delimitation 
of such areas. 

3. External affairs ; the implementing of treaties and 
agreements with other countries ; extradition, including 

f TI 8 . urr 1 i e ff n ^ er cr i m i na ls and accused persons to parts 
ol His Majesty’s dominions outside India. 

4. Ecclesiastical affairs, including European cemeteries. 

5. Currency, coinage and legal tender. 

6. Public debt of the Federation. 

7. Posts and telegraphs, including telephones, wireless, 
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broadcasting, and other like forms of communication- 
Post Office Savings Bank. 

8. Federal Public Services and Federal Public Service 
Commission. 

9. Federal pensions, that is to say, pensions payable by 
the Federation or out of Federal revenues. 

10. Works, lands and buildings vested in, or in the 
possession of, His Majesty for the purposes of the Federa- 
tion (not being naval, military or air force works), but, 
as regards property situate in a Province, subject always 
to Provincial legislation, save in so far as Federal law 
otherwise provides, and, as regards property in a federated 
State held by virtue of any lease or agreement with that 
State, subject to the terms of that lease or agreement. 

11. The Imperial Library, the Indian Museum, the 
Imperial War Museum, the Victoria Memorial, and any 
similar institution controlled or financed by the Federation. 

12. Federal agencies and institutes for the following 
purposes, that is to say, for research, for professional or 
technical training, or for the promotion of special studies. 

13. The Benares Hindu University and the Aligarh 
Muslim University. 

14. The Survey of India, the Geological, Botanical and 
Zoological Surveys of India ; Federal meteorological 
organisations. 

15. Ancient and historical monuments ; archaeological 
sites and remains. 

16. Census. 

17. Admission into, and emigration and expulsion from, 
India, including in relation thereto the regulation of the 
movements in India of persons who are not British subjects 
domiciled in India, subjects of any Federated State, or 
British subjects domiciled in the United Kingdom; 
pilgrimages to places beyond India. 

18. Port quarantine; seamen’s and marine hospitals, 
and hospitals connected with port quarantine. 

19. Import and export across customs frontiers as 
defined by the Federal Government. 

20. Federal railways ; the regulation of all railways 
other than minor railways in respect of safety, maximum 
and minimum rates and fares, station and service terminal 
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charges, interchange of traffic and the responsibility of 
railway administrations as carriers of goods and passengers ; 
the regulation of minor railways in respect of safety and 
the Responsibility of the administrations of such railways 
as carriers of goods and passengers. 

21. Maritime shipping and navigation, including shipping 
and navigation on tidal waters; Admiralty jurisdiction. 

22. Major ports, that is to say, the declaration and 
delimitation of such ports, and the constitution and powers 
of Port Authorities therein. 

23. Fishing and fisheries beyond territorial waters. 

24. Aircraft and air navigation ; the provision of aero- 
dromes ; regulation and organisation of air traffic and of 
aerodromes. 

25. Lighthouses, including lightships, beacons and other 
provision for the safety of shipping and aircraft. 

26. Carriage of passengers and goods by sea or by air. 

27. Copyright, inventions, designs, trademarks and 
merchandise marks. 

28. Cheques, bills of exchange, promissory notes and 
other like instruments. 

29. Arms ; firearms ; ammunition. 

30. Explosives. 

31. Opium, so far as regards cultivation and manu- 
facture, or sale for export. 

32. Petroleum and other liquids and substances declared 
by Federal law to be dangerously inflammable, so far as 
regards possession, storage and transport. 

33. Corporations, that is to say, the incorporation, 
regulation and winding-up of trading corporations, including 
banking, insurance and financial corporations, but not 
including corporations owned or controlled by a Federated 
State and carrying on business only within that State or 
co-operative societies, and of corporations, whether trading 
or not, with objects not confined to one unit. 

34. Development of industries, where development under 
Federal control is declared by Federal law to be expedient 
in the public interest. 

35. Regulation of labour and safety in mines and 
oilfields. 

36. Regulation of mines and oilfields and mineral 
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development to the extent to which such regulation and 
development under Federal control is declared by Federal 
law to be expedient in the public interest. 

37. The law of insurance, except as respects insurance 
undertaken by a Federated State, and the regulation of 
the conduct of insurance business, except as respects 
business undertaken by a Federated State; Government 
insurance, except so far as undertaken by a Federated 
State, or, by virtue of any entry in the Provincial Legislative 
List or the Concurrent Legislative List, by a Province. 

38. Banking, that is to say, the conduct of banking 
business by corporations other than corporations owned 
or controlled by a Federated State and carrying on business 
only within that State. 

39. Extension of the powers and jurisdiction of members 
of a police force belonging to any part of British India to 
any area in another Governor’s Province or Chief Com- 
missioner’s Province, but not so as to enable the police 
of one part to exercise powers and jurisdiction elsewhere 
without the consent of the Government of the Province 
or the Chief Commissioner, as the case may be ; extension 
of the powers and jurisdiction of members of a police force 
belonging to any unit to railway areas outside that unit. 

40. Elections to the Federal Legislature, subject to the 
provisions of this Act and of any Order in Council made 
thereunder. 

41. The salaries of the Federal Ministers, of the President 
and Vice-President of the Council of State and of the 
Speaker and Deputy Speaker of the Federal Assembly; 
the salaries, allowances and privileges of the members of 
the Federal Legislature ; and, to such extent as is expressly 
authorised by Part II of this Act, the punishment of 
persons who refuse to give evidence or produce documents 
before Committees of the Legislature. 

42. Offences against laws with respect to any of the 
matters in this list. 

43. Inquiries and statistics for the purposes of any of 
the matters in this list. 

44. Duties of customs, including export duties. 

45. Duties of excise on tobacco and other goods manu- 
factured or produced in India except — 
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(а) alcoholic liquors for human consumption ; 

(б) opium, Indian hemp and other narcotic drugs and 

narcotics ; non-narcotic drugs ; 

(c) medicinal and toilet preparations containing alcohol, 
or any substance included in sub-paragraph (6) of 
this entry. 

4G. Corporation tax. 

47. Salt. 

48. State lotteries. 

49. Naturalisation. 

50. Migration within India from or into a Governor’s 
Province or a Chief Commissioner’s Province. 

51. Establishment of standards of weight. 

52. Ranchi European Mental Hospital. 

53. Jurisdiction and powers of all courts, except the 
Federal Court, with respect to any of the matters in this 
list and, to such extent as is expressly authorised by 
Part IX of this Act, the enlargement of the appellate 
jurisdiction of the Federal Court, and the conferring 
thereon of supplemental powers. 

54. Taxes on income other than agricultural income. 

55. Taxes on the capital value of the assets, exclusive 
of agricultural land, of individuals and companies ; taxes 
on the capital of companies. 

56. Duties in respect of succession to property other 
than agricultural land. 

57 . The rates of stamp duty in respect of bills of exchange, 
cheques, promissory notes, bills of lading, letters of credit, 
policies of insurance, proxies and receipts. 

58. Terminal taxes on goods or passengers carried by 
railway or air ; taxes on railway fares and freights. 

59. Fees in respect of any of the matters in this list, 
but not including fees taken in any Court. 

List II. 

Provincial Legislative List. 

1 . Public order (but not including the use of His Majesty’s 
naval, military or air forces in aid of the civil power) ; 
the administration of justice ; constitution and organisation 




of all courts, except the Federal Court, and fees taken 

therein ; preventive detention for reasons connected with 

the maintenance of public order ; persons subjected to such 
detention. 

2 Jurisdiction and powers of all courts except the 
Federal Court, with respect to any of the matters in this 
list; procedure in Rent and Revenue Courts. 

3. Police, including railway and village police. 

4. Prisons, reformatories, Borstal institutions and other 
institutions of a like nature, and persons detained therein ; 
arrangements with other units for the use of prisons and 
other institutions. 

5. Public debt of the Province. 

6. Provincial Public Services and Provincial Public 
Service Commissions. 


7. Provincial pensions, that is to say, pensions payable 
by the Province or out of Provincial revenues. 

8. Works, lands and buildings vested in or in the posses- 
sion of His Majesty for the purpose of the Province. 

9. Compulsory acquisition of land. 

10. Libraries, museums and other similar institutions 
controlled or financed by the Province. 


11. Elections to the Provincial Legislature, subject to 
the provisions of this Act and of any Order in Council 
made thereunder. 


12. The salaries of the Provincial Ministers, of the 
Speaker and Deputy Speaker of the Legislative Assembly, 
and, if there is a Legislative Council, of the President and 
Deputy President thereof ; the salaries, allowances and 
privileges of the members of the Provincial Legislature ; 
and, to such extent as is expressly authorised by Part III 
of this Act, the punishment of persons who refuse to give 
evidence or produce documents before Committees of the 
Provincial Legislature. 

13. Local government, that is to say, the constitution 
and powers of municipal corporations, improvement trusts, 
district boards, mining settlement authorities and other 
local authorities for the purpose of local self-government 
or village administration. 

14. Public health and sanitation ; hospitals and dis- 
pensaries ; registration of births and deaths. 
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15. Pilgrimages, other than pilgrimages to places beyond 
India. 

16. Burials and burial grounds. 

17. Education. 

18. Communications, that is to say, roads, bridges, 
ferries, and other means of communication not specified 
in List I ; minor railways subject to the provisions of 
List I with respect to such railways ; municipal tramways ; 
ropeways ; inland waterways and traffic thereon subject 
to the provisions of List III with regard to such waterways ; 
ports, subject to the provisions in List I with regard to 
major ports; vehicles other than mechanically propelled 
vehicles. 

19. Water, that is to say, water supplies, irrigation and 
canals, drainage and embankments, water storage and 
water power. 

20. Agriculture, including agricultural education and 
research, protection against pests and prevention of plant 
diseases ; improvement of stock and prevention of animal 
diseases ; veterinary training and practice ; pounds and the 
prevention of cattle trespass. 

21. Land, that is to say, rights in or over land, land 
tenures, including the relation of landlord and tenant, and 
the collection of rents ; transfer, alienation and devolution 
of agricultural land ; land improvement and agricultural 
loans ; colonization ; Courts of Wards ; encumbered and 
attached estates ; treasure trove. 

22. Forests. 

23. Regulation of mines and oilfields and mineral 
development subject to the provisions of List I with respect 
to regulation and development under Federal control. 

24. Fisheries. 

25. Protection of wild birds and w'ild animals. 

26. Gas and gasworks. 

27 . Trade and commerce within the Province ; markets 
and fairs; money lending and money lenders. 

28. Inns and innkeepers. 

29. Production, supply and distribution of goods ; 
development of industries, subject to the provisions in 
List I with respect to the development of certain industries 
under Federal control. 
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30. Adulteration of foodstuffs and other goods ; weights 
and measures. 

31. Intoxicating liquors and narcotic drugs, that is to 
say, the production, manufacture, possession, transport, 
purchase and sale of intoxicating liquors, opium and other 
narcotic drugs, but subject, as respects opium, to the 
provisions of List I and, as respects poisons and dangerous 
drugs, to the provisions of List III. 

32. Relief of the poor; unemployment. 

33. The incorporation, regulation, and winding-up of 
corporations other than corporations specified in List I ; 
unincorporated trading, literary, scientific, religious and 
other societies and associations ; co-operative societies. 

34. Charities and charitable institutions ; charitable 
and religious endowments. 

35. Theatres, dramatic performances and cinemas, but 
not including the sanction of cinematograph films for 
exhibition. . 

36. Betting and gambling. 

37. Offences against laws with respect of any of the 
matters in this list. 

38. Inquiries and statistics for the purpose of any of 
the matters in this list. 

39. Land revenue, including the assessment and collec- 
tion of revenue, the maintenance of land records, survey 
for revenue purposes and records of rights, and alienation 
of revenue. 

40. Duties of excise on the following goods manufactured 
or produced in the Province and countervailing duties at 
the same or lower rates on similar goods manufactured or 
produced elsewhere in India — 

(а) alcoholic liquors for human consumption ; 

(б) opium, Indian hemp and other narcotic drugs and 

narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing alcohol 
or any substance included in sub-paragraph (6) of 
this entry. 

41. Taxes on agricultural income. 

42. Taxes on lands and buildings, hearths and windows. 

43. Duties in respect of succession to agricultural land. 
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44. Taxes on mineral rights, subject to any limitations 
imposed by any Act of the Federal Legislature relating to 
mineral development. 

45. Capitation taxes. 

46. Taxes on professions, trades, callings and employ- 
ments. 

47. Taxes on animals and boats. 

48. Taxes on the sale of goods and on advertisements. 

49. Cesses on the entry of goods into a local area for 
consumption, use or sale therein. 

50. Taxes on luxuries, including taxes on entertainments, 
amusements, betting and gambling. 

51. The rates of stamp duty in respect of documents 
other than those specified in the provisions of List I with 
regard to rates of stamp duty. 

52. Dues on passengers and goods carried on inland 
waterways. 

53. Tolls. 

54. Fees in respect of any of the matters in this list, but 
not including fees taken in any Court. 


List III. 

Concurrent Legislative List. 

Part I. 

1. Criminal law, including all matters included in the 
Indian Penal Code at the date of the passing of this Act, 
but excluding offences against laws with respect to any 
of the matters specified in List I or List II and excluding 

the use of His Majesty’s naval, military and air forces 
in aid of the civil power. 

2. Criminal Procedure, including all matters included in 

the Code of Criminal Procedure at the date of the passing 
of this Act. 

3. Removal of prisoners and accused persons from one 
unit to another unit. 

4. Civil Procedure, including the law of Limitation and 
all matters included in the Code of Civil Procedure at the 



446 APPENDICES 

date of the passing of this Act ; the recovery in a Governor’s 
Province or a Chief Commissioner’s Province of claims in 
respect of taxes and other public demands, including 
arrears of land revenue and sums recoverable as such, 
arising outside that Province. 

5. Evidence and oaths ; recognition of laws, public acts 
and records and judicial proceedings. 

6. Marriage and divorce; infants and minors; adoption. 

Wills, intestacy, and succession, save as regard 
agricultural land. 

8. Transfer of property other than agricultural land ; 
registration of deeds and documents. 

9. Trusts and Trustees. 

10. Contracts, including partnership, agency, contracts 
of carriage, and other special forms of contract, but not 
including contracts relating to agricultural land. 

11. Arbitration. 

12. Bankruptcy and insolvency; administrators-general 
and official trustees. 

13. Stamp duties other than duties or fees collected by 
means of judicial stamps, but not including rates of stamp 
duty. 

14. Actionable wrongs, save in so far as included in laws 
with respect to any of the matters specified in List I or 
List II. 

15. Jurisdiction and powers of all courts, except the 
Federal Court, with respect to any of the matters in this 
list. 

16. Legal, medical and other professions. 

17. Newspapers, books and printing presses. 

18. Lunacy and mental deficiency, including places for 
the reception or treatment of lunatics and mental deficients. 

19. Poisons and dangerous drugs. 

20. Mechanically propelled vehicles. 

21. Boilers. 

22. Prevention of cruelty to animals. 

23. European vagrancy ; criminal tribes. 

24. Inquiries and statistics for the purpose of any of 
the matters in this Part of this List. 

25. Fees in respect of any of the matters in this Part of 
this List, but not including fees taken in any Court. 
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Part II. 


26. Factories. 


27. Welfare of labour; conditions of labour, provident 
funds ; employers* liability and workmen’s compensation ; 
health insurance, including invalidity pensions ; old age 
pensions. 

28. Unemployment insurance. 

29. Trade unions ; industrial and labour disputes. 

30. The prevention of the extension from one unit to 
another of infectious or contagious diseases or pests 
affecting men, animals or plants. 

31. Electricity. 

32. Shipping and navigation on inland waterways as 
regards mechanically propelled vessels, and the rule of 
the road on such waterways ; carriage of passengers and 
goods on inland waterways. 

33. The sanctioning of cinematograph films for exhibition . 

^ 34. Persons subjected to preventive detention under 
Federal authority. 

35. Inquiries and statistics for the purpose of any of 
the matters in this Part of this List. 


36. Fees in respect of any of the matters in this Part 
of this List, but not including fees taken in any Court. 
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DRAFT INSTRUMENT OF ACCESSION. 

( Reprinted by permission of the Controller of H. M. 

Stationery Office.) 

INSTRUMENT OF ACCESSION OF 

(Insert full name and title.) 

WHEREAS proposals for the establishment of a Federa- 
tion of India comprising such Indian States as may accede 
thereto and the Provinces of British India constituted as 
autonomous Provinces have been discussed between 
representatives of His Majesty’s Government of the 
Parliament of the United Kingdom, of British India and 
of the Rulers of the Indian States. 

AND WHEREAS those proposals contemplated that 
the Federation of India should be constituted by an Act 
of the Parliament of the United Kingdom, and by the 
accession of Indian States. 

AND WHEREAS provision for the Constitution of a 
Federation of India has now been made in the Government 
of India Act, 1935, but it is by that Act provided that 
the Federation shall not be established until such date 
as His Majesty may by Proclamation declare and such 
declaration cannot be made until the requisite number of 
Indian States have acceded to the Federation. 

AND WHEREAS the said Act cannot apply to any of 
my territories save by virtue of my consent and con- 
currence signified by my accession to the Federation. 

NOW THEREFORE 

I (Insert full name and title) 

Ruler of (Insert name of State) 

In the exercise of my sovereignty in and over my said State 
For the purpose of co-operating in furtherance of the 
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interests and welfare of India by uniting in a Federation 
under the Crown by the name of the Federation of India 
with the Provinces called Governors’ Provinces, and with 
the Provinces called Chief Commissioners’ Provinces, and 
with the Rulers of other Indian States. 

Do hereby execute this my Instrument of Accession and 
1. I HEREBY DECLARE that subject to His Majesty’s 
acceptance of this Instrument, I accede to the Federation 
of India as established under the Government of India 
Act, 1935, (hereinafter referred to as “the Act”) with the 
intent that His Majesty the King, the Governor-General 
of India, the Federal Legislature, the Federal Court and 
any other Federal Authority established for the purposes 
of federation shall, by virtue of this my Instrument of 
Accession, but subject always to the terms thereof and 
for the purposes only of the Federation, exercise in relation 
to the State of (hereinafter referred 

to as this State ) such functions as may be vested in 
them by or under the Act 

2 - I HEREBY ASSUME the obligation of ensuring that 
due effect is given to the provisions of the Act within this 
State as far as they are applicable therein by virtue of this 

3. I ACCEPT the matters specified in the First Schedule 
hereto as the matters with respect to which the Federal 
Legislature may make laws for this State, and in this 

f and 8ald FlrSt ScheduIe 1 specify the 

to make laws for the State, and the exercise of the executive 
to be subj°ect ratl ° D in this State > respectively 

V( X^ ] re T Unde ) r f thc Schedule hereto the power of the 
f f Legislature to make laws for this State with 
respect to any matter specified in that Schedule is subject 

shall n?S° n ’ t le C m eCUtiV ? authorit y of the Federation 
matter exercl8abIe P this state with respect to the 

to Sat £S. fa ,n ““»d.„ce with and aubject 

4 ' The - P artlcaIars to enable due effect to be given to 

forthTT^S ° 3 * S T and 149 of the Act are set 
torth m the Second Schedule hereto. 
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5. Reference in this Instrument to laws of the Federal 
Legislature include references to Ordinances promulgated, 
Acts enacted and laws made by the Governor- General of 
India under Sections 42 to 45 of the Act inclusive ij ^ 

6. NOTHING in this Instrument affects the continuance 
of my sovereignty in and over this State or, save provided 
by this Instrument or by any law of the Federal Legislature 
made in accordance with the terms thereof, the exercise 
of any of my powers, authority and rights in and over 
this State. 

7. NOTHING in this Instrument shall be construed as 
authorising Parliament to legislate for or exercise juris- 
diction over this State or its Ruler in any respect. 

PROVIDED that the accession of this State to the 
Federation shall not be affected by any amendment of the 
provisions of the Act mentioned in the Second Schedule 
thereto, and the references in this Instrument to the Act 
shall be construed as references to the Act as amended 
by any such amendment, but no such amendment shall, 
unless it is accepted by the Ruler of this State in an 
Instrument supplementary to this Instrument, extend the 
functions which, by virtue of this Instrument, are exercis- 
able by His Majesty or any Federal authority in relation 
to this State. 

8. The Schedules hereto annexed shall form an integral 
part of this Instrument. 

9. This Instrument shall be binding on me as from 

the date on which His Majesty signifies his acceptance 
thereof, provided that if the Federation of India is not 
established before the day of 

Nineteen hundred and , this Instrument shall, 

on that day, become null and void for all purposes whatso- 
ever. 

10. I HEREBY DECLARE that I execute this Instru- 
ment for myself, my heirs and successors, and that accord- 
ingly any reference in this Instrument to me or to the 
Ruler of this State is to be construed as including a reference 
to my heirs and successors. 

THIS INSTRUMENT OF ACCESSION (then follows 
the attestation to be drawn with all due formality appro- 
priate to the declaration of a Ruler) 
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Additional Paragraphs for Insertion in 

Proper Cases. 

, W ? E ? R . EAS . X am desirous that functions in relation 

to the administration in this State of laws of the Federal 
Legislature which apply therein shall be exercised by the 
Ruler of tins State and his officers and the terms of an 
agreement in that behalf have been mutually agreed between 

me and the Governor- General of India and are set out- 
m the Schedule hereto : 

NOW therefore I hereby declare that I accede to the 
Federation with the assurance that the said agreement 
TH.kf executed and the said agreement when executed 
shall be deemed to form part of this Instrument and shall 
be construed and have effect accordingly. 

B. The provisions contained in Part VI of the Act 
with respect to interference with Water Supplies, beinc 

* 18 » thereof inclusive, are not to apply 
in relation to this State. ^ 

C. WHEREAS NOTICE has been given to me of His 
Majesty s intention to declare in signifying his acceptance 
of this my Instrument of Accession that the folio wing^areas 

are areas to which it is expedient that the provisions of 

8U NOW 1 THEREFORE i i n h 2 ®t °a Act should a PPly 

ment i« !.n^ EI ^ RE 1 h Tr eby decIare that this Instru- 
XLtio” UPOn H,S Mliesty “<* » 
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List of Schedules to the Act of 1935. 


First Schedule — Composition of the Federal Legislature. 

Second Schedule — Provisions of the Act of 1935 which 
may be amended without affecting the Accession of the 
State. 

Third Schedule — Provisions as to Governor- General and 
Governors of Provinces. 

Fourth Schedule — Forms of Oath or Affirmations. 

Fifth Schedule — Composition of Provincial Legislatures. 

Sixth Schedule — Provisions as to Franchise. 

Seventh Schedule — Legislative Lists. 

Eighth Schedule — The Federal Railway Authority. 

Ninth Schedule — Provisions of Government of India Act 
continued in force with Amendments until establishment 
of the Federation. 


Tenth Schedule — Enactments repealed. 
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Aden, ceases to be part of 
British India, 107 w, 230 n, 
231 

Advocate-General, appointment 
of, 139; duties of, 139-140; 
salary and allowances of, 176 ; 
for Province, 203-204, 219; 
for Federation, 158 
Agra, seat of Presidency at, 16 
Agriculture, 121 

Aircraft, legislation as to, 250 
Aitchison, Sir C., 40 n 
Ajmere-Merwara, 36, 107 ; 

Governor’s Province, 162; 
Chief Commissioner’s Pro- 
vince, 230 

All-India Federation, 25, 26 ; 
evolution of, 31-56; and the 
Simon Commission, 48, 59; 
the Princes’ decision to enter, 
61, 76; one of the most strik- 
ing events in the history of 
the world, 84; All-India ser- 
vice officers, 344-345 
All-Parties’ Conference, 24 
Allahabad, High Court at, 333 
Alwar, suppression of Ruler of 
(1870), 45 n; ordered to leave 
his State (1934), 45 n 
American Constitution, 72, 83, 
237 

American Federation of 1787, 
65 ; executive head of, 83, 
87, 90 

Amils, Native, appointed for 
administration of civil justice, 
332 J 

Amritsar tragedy, 23 
Andaman and Nicobar Islands, 
36, 107 ; Chief Commissioner’s 
Province, 230, 231 


Anglo-Indian Community, 151; 
representatives for, 161, 165, 
216, 217 ; and recruitment for 
the Indian Civil Service, 353 
Army, Indian, 55; Army mem- 
ber, 120; raising of defence 
forces, 125; and the Federal 
Executive Authority, 125- 
126 ; the Gurkha and Nepalese 
regiments, 126; appointment 
of Indian officers, 131; essen- 
tially a British preserve, 144 
Army expenditure, 154 
Asoka, 57 

Assam, 36, 106, 212, 214; 

composition of Legislative 
Council in, 216 

Auditor-general, of Federation, 
appointment and duties of, 
156, 281, 293, 294; status of, 
294, 295; Provincial, 295 , 
296 ; of Indian Home 
Accounts, 296, 297, 356, 382 
Aurangazeb, 9 

Australian Constitution, 72, 83, 
92, 237 ; executive head of, 
84; Federalism a failure in 
85 n; 87, 89 n, 90 
Aviation, Civil, 121 

Bangalore, 114 
Banking, 121 

Baroda, 36 ; deposition of Ruler 
of, 45 n; representation of, in 
Council of State, 162 
Bengal, Nawab of (1760), 10; 
Presidencies of, 11; Governor- 
General and Council of, 11, 15 , 
32; Executive Council of, 12; 
partition of, 21; Regulations] 
45 n, 146 ; a predominant 


453 


454 


INDEX 


Bengal — contd. 

Presidency, 117; Governor’s 
Provinces, 161, 189, 191; 

composition of Legislative 
Council in, 216; demand for 
a share in the Income Tax, 
277 

Bennett, 72 

Bentinck, Lord William, 43, 
333 

Berar, 10, 36, 106, 107 ; Gover- 
nor’s Provinces, 162; territory 
of, 190, 198, 202; administra- 
tion of, 203 ; composition of 
Legislative Council in, 216 
Berar Assam, 189 
Bihar, 36, 106, 116; Governors’ 
Provinces, 162, 189; old Pro- 
vince of, 189, 212, 214 
Bills passed by Provincial Legis- 
latures, 211 

Bishoprics constituted for 
Madras and Bombay, 16 
Board of Control, 12, 17, 18 
Bombay, Presidencies of, 3,11; 
as a dowry to Charles II, 9 ; 
settlements at, 10; Councils 
of, 13; Regulations for, 146; 
Governors’ Provinces, 161, 
189, 191; salary and allow- 
ances of Governor, 195 n; 
under Act of 1833, 209; 

composition of Legislative 
Council in, 216; representa- 
tion in, 217; demand for a 
share in the Income Tax, 277 ; 
Mayor’s Court at, 330 
Bombay High Court, 231, 333, 
336 

Borrowing by Federation and 
Provinces, 291-293 
Boundaries, power to alter, 106 
British Baluchistan, 36, 107 ; 

Governor’s Province, 162; 
Chief Commissioner’s Pro- 
vince, 230 

British India, meaning of term, 
32 

Broadcasting, control of, 264—265 
Burdwan, 10 
Burke, E., 20 


Burma, 107 n; Burmese goods. 
Governor-general to prevent 
discrimination or penalization 
of, 132, 134; medical practi- 
tioners in, 254; separation of, 
and loss to the Central 
Exchequer, 276; monetary 
system of, 291 

Butler Committee, 25, 36, 37, 
38, 39 n., 47 ; recommenda- 
tion of, 48; criticised by the 
Princes, 48; and the States* 
claim for a share in the 
Customs Revenue, 59 

Calcutta, Settlements at, 10; 
Mayor’s Court at, 330; High 
Courts at, 333, 336, 339 ; 
College for Law and Oriental 
Languages at, 341 ; Bishop 
of, 363; Sheriff of, 391-393 
Canadian Constitution, 72, 84, 
87, 90, 92, 166, 237 
Cannaway, Mr., 85 n 
Canning, Lord, sovereignty of 
Crown over States asserted 
by, 43, 45; tone adopted by, 
44 ; his pronouncements on 
Paramountcy, 49 
Central Executive, 118; under 
Act of 1858 and 1919, 123- 
124 

Central Provinces : under Mon- 
tagu- Chelmsford reforms, 23; 

106, 107, 189, 212, 214; 

Governors* Provinces, 161, 162 

Ceylon : removed from control 
of Madras, 107 n. 

Chancellor of the Exchequer, 13 
Chaplains, 363—364 
Charles II, Island of Bombay as 
dowry to, 9 

Charter Act of 1726, 146; of 
1833, 32, 117, 146-147, 209; 
1853, 117, 147 
Chartered High Courts, 333 
Chelmsford, Lord, 23, 212 
Chief Commissioners : Provinces, 

107, 230-231; salary and 
allowances of, 176; taxation 
in Provinces, 279 


INDEX 



Chief Justice, qualifications of, 
318-319 
Chittagong, 10 

Christians, Indian, 151 ; repres- 
entatives for, 161, 165, 215, 
216, 217 

Church of England in India, 
363-364 

Civil Disobedience Movement, 
24, 26 

Civil Procedure Code (1859). 
328 

Civil Service, admission to, 17; 
senior members of, 121, 191; 
protection of Civil servants 
from inequitable treatment, 
202 ; historical, 340-349 ; 
Commission Report (1887), 
342 ; Islington Commission 
(1912—15) 343; Judges mem- 
bers of, 335 ; Lee Commission 
recommendations, 345, 346, 
348, 369; recruitment, 345- 
347, 352—355; Central Pro- 
vinces, 347 ; emoluments and 
pensions, 347-348 ; Services 
of the Cf own, 349-359 ; Public 
Service Commissions under 
Act of 1935, 361-362 
Clive, Lord, 9, 330 
Coinage, State, 53, 55 
Colonial Laws Validity Act of 
1865, 246, 403 

Colonial Stock Acts, 1877-1900 
293 

Commander-in-Chief, 12 , 17 ; 

position of, 100, 120; rank 
and precedence of, 122 
Commerce and Industry: Mem- 
ber for, 118, 120, 121; Legis- 
lative Assembly and, 165 
“Commissioners for the Affairs 
of India,” 12 

Commissioners’ Provinces, the 
six, 36 

Commissioners, as agents of 
the Government of India, 
191 I 

Communal Award (1932), 214, 
215, 215 n 

Company Legislation, 249, 250 


Consolidated Fund Charges, 178 
179 

Constantinople, 8 
Contracts, 302; and the Secre- 
tary of State, 303 
Coorg, 36, 107 ; Governor’s 

Province, 162; Chief Com- 
missioner’s Province, 230. 
231 

Cornwallis, Lord, Reforms of, 
332, 333, 341 
Corporation tax, 281 
Council of India, 18, 372-373 
Council of State, 157, 158, 159; 
President and Deputy Presi- 
dent of, 158, 159; representa- 
tives of, 160-163; electors of, 
162; under Montagu-Chelms- 
ford scheme, 150; franchise 
for, 150, 151 ; election to, 168 
Counsellors of the Governor- 
General, 1 30 

“Covenanted Service”, 341 
Craik, Sir H., quoted , 369 n 
Criminal Procedure Code, 329. 
365 

Crown: Federation and the, 96- 
104; legal basis of, 96-98; 
Secretary of State the Crown’s 
responsible agent, 96 ; author- 
ity of, over Native States, 97 ; 
Government of India by the, 
98-100; Prerogative of the, 
101-104: defined, 101 ; exemp- 
tion from criminal or civil 
liability, 102; holds rights of 
the Moghul Emperors, 104; 
expenses of in relation to the 
States, 114 

Crown, Services of the, 341-370. 
See also Paramountcy, Sover- 
eignty 

Currency, rupee, 55, 121 

Curzon, Lord, administation of, 

21 

Customs revenue, the States 
claim for a share in, 59 

Dalhousie, Lord, 43 
Decentralization Commission 
(1908), 271 
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Defence, functions of Governor- 
General with respect to, 129, 
131, 133, 142; defence services 
349-350 

Delhi, authority of Moghul 
Emperor of, 6 ; 36, 107 ; 

Governor’s Province, 162; 
Chief Commissioner’s Pro- 
vince, 230 

Delimination Committee, 217 
Dewani , 10; grant of, 117 
Dicey, Prof. A. V., 66 n, 71, 74; 
Prerogative of the Crown 
defined by, 101 

Distribution of Powers, 232-241 ; 
scheme of, 232-233; Legisla- 
tive Lists, 233-234; residual 
powers, 238-239 ; provisions 
as to repugnancy, 240 
Divorce, jurisdiction in matters 
of, 336 

Diwan, 330; acquisition of, in 
1765, 330; in 1771, 331 
Diwani Adalat, 331; courts of, 
332 

Dominion status, 24, 38; Con- 
stitutions, 199; defined, 398— 
406 

Dupleix, 1 0 

Dyarchy, introduction of, 7, 23, 
33 ; rejected by the Simon 
Commission, 141; difficulties 
of, 143, 193 

East India Company, history 
and administration of, 1—18, 
41, 42, 100 n t 117, 146, 269 
Ecclesiastical affairs, 127 ; func- 
tions of Governor- General 
with respect to, 129 
Education, Member for, 118, 
120; Education, Health, and 
Lands, Member for, 120, 121; 
Educational Service : Lee 
Commission recommenda- 
tions, 345 

Electors, qualifications for, 162. 

See also Franchise 
Elizabeth, Queen, 1, 7, 8 
Engineering service, recruitment 

for, 345, 346, 347 



Exchange, 121 

Executive Council, Members of, 
121; duration of appointment, 
122; meetings of, 122; 192 


Factories, 9, 121, 146 
Facts-Finding Committee, 275 
Federal Assembly, the, 157—158 
Federal Authorities, 107, 108, 
109 

Federal Court, 234; constitution 
of, 317-318; jurisdiction of, 
320; judges of, 318-319; 
enforcement of Orders and 
Decrees of, 324-325 ; power of 
Governor- General to consult, 
325-326 ; expenses of, 327 
Federal Executive, 117-145; 
extent of its authority, 125; 
administration of Federal 
affairs, 127 ; financial stability 
and credit of, 133; Ministers 
salaries fixed by, 142 
Federal Government of India, 
63-64, 65-68, 69, 70-74, 77- 
89, 90-95, 140-141 
Federal Legislative List, 233- 
240 

Federal Legislature, 146-188, 
233-241 

Federal Provinces: Administra- 
tive relations between Federa- 
tion Provinces and States, 
259-268 

Federalism: the essence of, 232; 
distribution of powers between 
the Federal Government and 
the Federating Governments, 

232 

Federation : Genesis of the 

Indian, 57-64; establishment 
of and accession of Indian 
States, 105-6; units of, 106- . 


116 

Federations, Canadian 


and 


Australian, 66 

Finance : Financial and economic 
relations between British 
India and the States, 47 ; 
Minister of, 131; and the 
Federal Executive, 133.; the 
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Finance — contd. 

Finance Bill, 164-155; super- 
vision over the finances of the 
Government of India, 155; 
Standing Finance Committee, 
155; Public Accounts Com- 
mittee, 155; Federal, 269— 
299; historical, 269-276; pro- 
blem of, 275-278; sources of 
Federal revenue, 279-283 ; 
sources of provincial revenues, 
283—284; the Crown and the 
States, 284-288; expenditure 
defrayable out of Indian 
Revenues, 288-289 ; Reserve 
Bank of India, 289-290; 
miscellaneous financial pro- 
visions, 290-291; 291-293; 

audit and accounts, 293 ; 
Auditor- General of India and, 
293-297 ; nature of Federal 
finance, 297-299 ; financial 
powers and procedure, 154— 
166, 175-180, 221-222 
Finance Member, 117, 120, 121 
Financial Adviser of Governor- 
General, salary of, 176 
Financial Statement, Annual 
175-176 

Finlay, Viscount, quoted, 52 
Fiscal policy, 47; and the 
States, 59 ; Fiscal Convention, 
250, 375-376 

Foreign Jurisdiction Act, 1890, 
55, 115; Order in Council, 
1902, 55 

Forests, 121; Forestry Service: 
Lee Commission recommenda- 
tions, 345 ; recruitment, 347 
Fort St. George, 4, 9 
Fort William, Governor- General - 
in-Council at, 3 
Fox, C. J., 12 
Fozdari Adalat, 331 
Franchise, the, 162, 168-169; 
Provincial, 216-218; Fran- 
chise Committee, 217; quali- 
fications for, in territorial 
constituencies, 218; for 
women, 218 

French in India, the, 9, 10 


Gama, Vasco da, 8 
Gandhi, Mahatma, 24 ; his Civil 
Disobedience Movement, 24 ; 
Gandhi-Irwin Pact, 26 ; and 
the Poona Pact, 21 5 n 
George III, 12 

Government of India : two sets 
of powers possessed by, 5 n ; 
Act of 1858, 3, 4, 17 ; effect of 
the Transfer Act, 6 ; Act of 
1919, 19, 20, 23, 24, 135, 191, 
193, 208, 210, 376; Act of 
1935, 26, 63, 92, 93, 102; 
and Provincial Legislatures, 
212—229; amendment of the 
Constitution, 385—393 
Governor : status, powers and 
functions, 189, 191, 192, 193; 
authority derived from the 
Crown, 194; salary and allow- 
ances of, 194—195; Ministers 
chosen by, 196; special res- 
ponsibilities of, 197—203; of 
Provinces, 106 

Governor-General, 3, 5 n, 13, 
15, 32; powers to make laws 
and regulations, 15, 16, 17; 
to obey orders from Secretary 
of State, 1 8 ; Council enlarged 
for purpose of legislation, 20 ; 
control exercised by, 32, 57, 
96, 117—145; powers and 

duties of, 100; duration of 
appointment, 118—119; execu- 
tive Council of, 120, 121; 

salary and allowances, 125, 
176 ; special responsibilities of, 
131—134; Instrument of In- 
structions to, 134-137 ; powers 
to issue Ordnances, 156 ; 
protection from proceedings, 
392 

Green, Wilfred, quoted , 51 
Gupta, Samudra, 57 
Gwalior, 36; representation of, 
in Council of State, 162 

Haileybury College established, 
341. 

Halifax, Viscount, quoted , 213 n; 
401 n 
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Hamilton, Alexander, 76 n 
Hardinge, Lord, 271 
Harshavardan, 57 
Hastings, Warren, 12, 331 
High Commissioner for India, 
under Act of, 1919, 19, 375; 
creation and junction of office, 
381-382; salary and condi- 
tions of service, 382 
High Courts, 321, 322, 323, 324, 
327, 333-339 ; Judges of, 33 4r~ 
335 ; of Calcutta, Bombay and 
Madras, 336; proceedings and 
charges of, 337 
Hindu Princes, 44 
Hindus, 9 ; general electorates 
provided for, 165; 167; unity 
of the Hindu society, 215; 
Hindu Mahasabha, 215 n; 
seats in Provincial Legisla- 
tures, 216, 217 
Historical Background, 1-30 
Hoare, Sir S., his definition of 
Paramountcy, 49 ; quoted, 
132 n; on the Legislative 
Lists, 234 n ; and Instruments 
of Instructions, 390—391 n 
Holdsworth, Prof. W. H., 39 n 
Home Accounts, Auditor- Gen- 
eral of Indian, 296, 297, 356 
Home Government of India 
(1859-1920), 18-23; (1921- 

1936), 23-30; 371-384; his- 
torical, 371; under Act of 
1935, 376 

Home Member, 120, 121 
House of Assembly, Federal, 
157-158 

Hugli, English factory at, 9 
Hyderabad, 36 ; Lord Reading’s 
letter to the Nizam of, 25, 
46 ; representation of, in Coun- 
cil of State, 162; and the 
Legislative Assembly, 166; 
commercial and economic 
interests of, 203 

Imperial Conference (1926), 24 
Income tax, under Federation, 
280-281, 286 

Indemnity for past acts, 365 


India Council, 18; alteration in 
size and functions of, 19; 
composition of, 19 
India Councils Act, 1861, 20, 
147, 209 ; 1892, 147, 209 ; 1893, 
21, 209 

India Office, 19 
Indian National Congress, 20, 
23, 24 

Indians : in the public services, 
28 

Indore, Ruler of, abdication of, 
45 n 

Industries and Labour, 120, 121 
Infanticide, suppression of, 44 
Instrument of Accession, 112, 
286, 287, 288 ; and the Princes, 
126, 127 

Instrument of Instructions to 
Governor, 130, 134, 135-138, 
196, 198, 199, 200; definition 
of, 201-202; procedure in 
issuing, 202; 245, 389-390 
Inter-Provincial Council, 268 
Irrigation, 203 
Irwin, Lord, 24 
Islington Commission, 343 
Iyer, Sir P. S. Sivaswamy 
quoted, 86 n 

Jagirs, 36, 37 4 

Jehangir, Emperor, 9 1 

Joint Committees, Joint Con- 
ferences, and Joint Sittings, 
156-157, 369 n 

Joint Select Committee, 29, 62, 
78, 93 n, 150, 164, 207-208; 
memorandum of Sir Tej 
Bahadur Sapru, 368-369 n 
Judges, salaries and allowances 
of, 176; appointment of, 
356—357 ; of Federal Court, 
qualifications of, 318—319 
Judicature, Federal, 316—327; 
Constitution of Federal Court, 

3 1 7-3 1 8 ; qualifications for 
appointment as a Federal 
J udge, 3 1 8-3 19; j urisdiction 
of Federal Court, 320 ; appel- 
late jurisdiction, 321 ; enforce- 
ment of orders and decrees of 
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Judicature — contd. 

Federal Court, 324-325 ; 
power of Governor- General 
to consult Federal Court, 325— 
326; expenses of the Federal 
Court, 327 ; of High Courts, 
334 

Judicature, Supreme Court of, 3 
Judicial Commissioners’ Courts, 
333 

Judiciary, the, 70, 74, 121; 

judicial officers, special pro- 
visions as to, 356-358; Pro- 
vincial Judiciary, 357 

Kashmir, 36 ; resignation of 
Maharaja of, 45 n ; represen- 
tation of, in Council of State, 
162 

Kathiawar States, minute on 
(1864), 46 n 

Keith, A. Berriedale, quoted , 79, 
91 n, 377 n 
Kodaikanal, 45 n 

Lahore, High Court at, 333 
Law Commission, 15-16, 17. 

328 

Law Member, 117, 120, 121 
Law of British India, 328-329 ; 
Hindu and Muhammadan, 
328-329 

Layton, W. T., 274, 275 
League of Nations, India a 
member of, 54, 405-406 
Lee Commission, 345, 348, 349, 
369 

Lee-Wamer, Sir W., quoted , 
52 n 

Legislative Assembly: its com- 
position, 151, 214; election 
for the, 164; 212 
Legislative Lists, 233-234, 279; 
distribution of Powers and, 
235—238; and Provincial rev- 
enues, 283 

Legislature, Indian, 16, 17; 

Central and Provincial Legis- 
latures, 2 1 ; legislative com- 
petence of Indian Legislatures 
240-258 


Linlithgow, Marquis of, 30, 84 n 
Lloyd Barrage and Canals 
Scheme, 198 
Local Government, 121 
Lytton, Lord, 270 

Macaulay, Lord, 20, 328 
MacDonald, Sir John, 76 n 
Macpherson ( — ), quoted , 55 n 
Madras, Fort St. George built 
at, 4, 9; settlements at, 10; 
Councils of, 13, 146; Legisla- 
tion, 32; Government of, 32; 
Regulations for, 147; Gover- 
nors’ Provinces, 161, 188, 191 ; 
under Act of 1833, 209; 

Legislative Council in, 216; 
Mayor’s Court at, 330; High 
Courts at, 333, 336; Public 
Services Commission for, 349 
Mahrathas, 9 

Maine, Sir H., and the legal 
position of the Native States, 
45, 46, 51 
Malcolm, Sir J., 42 
Manipur, Senapathi of, execu- 
tion of, 45 n 

Marriage Acts, Civil, and Special, 
336 

Masulipatam, 9 
Mayo, Lord, 270 
Mayor’s Court, under Charter of 
1726, 330 

Medical Service, 252-254; Lee 
Commission recommenda- 
tions, 345 ; recruitment for, 
346, 352-355 

Meston, Lord, Committee under, 
272; the Meston Award, 273 
Midnapore, 10 
Mill, J. S., 20 

Ministers, Council of, 127-131; 

salaries of, 142, 143 
Minorities, protection of, 134 
Minto, Lord, 49, 50, 148-149 
Moghul Emperors, 4, 5, 6, 9 ; 
Moghul Empire broken up, 9 ; 
10, 41 ; homage to, by Gover- 
nor-General, 42 ; sovereignty 
of not renounced, 44; India 
under authority of, 57 ; Crown 
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Moghul Emperors — contd. 

has rights of, 104; grant of 
Dewani to East India Co., 117 
Montagu, Rt. Hon. Edwin, 
Secretary of State for India, 
22, 23, 212 

Montagu- Chelmsford Report, 
21 n, 23, 27, 33, 39 n, 58, 
59 n, 76; original proposal 
of, 150; 210, 272; and the 
Indian Civil Service, 343, 344 
Morgan, Prof. J. H., quoted , 
84—85 

Morley-Minto Reforms, 21, 22, 
148, 150, 209; Councils, 210 
Muhammadan constituencies, 
151 ; representation for, 161, 
165, 167, 215, 216, 217; 

Muhammadan law, 330, 331 
Muhammadan Princes, 44, 148 
Muslim Law, 44 
Muslims, 151 
Mutiny of 1857, 17, 42 
Mysore, 36; re-establishment of 
Indian rule in, 45 ; representa- 
tion of, in Council of State, 
162, 166 

Nabha, Ruler of, abdication of, 
45 n 

Native States, and their Consti- 
tutional Status, 36; attitude 
of British Crown in relation 
to, 41 ; their existence and 
integrity guaranteed, 43 ; 
political isolation of, 57 ; 
quasi-sovereign, 74, 77; 

authority of Crown over, 6, 
97 ; accession of, 107 
Nawab of Bengal, 330, 331 
Nawab-Deputy of the Delhi 
Emperor, 330 

Naval Discipline Act and the 
Indian Naval forces, 239, 
240 

“New Deal”; decision of 
Supreme Court in U.S.A. 
regarding, 7 1 

Niemeyer, Sir Otto, 278, 298 
Nizam of Hyderabad, 25, 106, 
107, 190, 330, 331 


North, Lord, 1 1 
North-West Frontier Province 
Lieutenant-Governor of, 16 
36 ; 106 ; Governor’s Province, 
189; 212, 214; Sikhs in the, 
215; seats in the Provincial 
Legislatures, 216; J udicial 
Commissioners* Courts in, 333 


Opium traffic, Government con- 
trol over, 54 

Oppenheim, ( — ), quoted, 51 n 
Orders in Council, 385-388, 
393 

Ordinances, power of Governor- 
General to issue, 156, 184 
Orissa, 10, 35, 36, 106, 189, 212, 
214; new Province of, created, 
215 

Oriya people, 106, 189 
Oudh, Chief Court at, 333 


Panth-Piploda area, 36, 107 ; 
Chief Commissioner’s Pro- 
vince, 230 

Paramountcy, 25, 37 ; character 
of, 38; 39; sources of, 40; 
historical evolution of, 41 ; 
42, 43, 45, 46, 47 ; definition 
of evaded by the Butler 
Committee, 48, 49; Sir S. 
Hoare’s definition of, 49 ; 
Lord Canning’s pronounce- 
ments on, 49; legal implica- 
tions of, 50—56; authority of, 
97, 98; 81, 95. See also 

Crown 

Parliamentary control, 18, 19, 
373, 382-384 
Parsis, 215 

Patna, High Court at, 333 
Peel, Lord, 275; Peel Com- 
mittee, 275 
Penal Code (1861), 329 
Pensions, safeguards for, 366, 
367 

Percy, Lord Eustace, 275 
Phillimore, Lord, quoted , 88 
Pitt, (W.), 12; his India Act 
(1784), 12-13 
Plassey, Battle of, 10 
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Police, 121; and the Governor, 
205 ; Inspector-General or 
Commissioner of Police, 205; 
Lee Commission recommenda- 
tions, 345, 347; 368 
Poona Pact, 215; and Gandhi, 
215 n 

Posts and Telegraphs, 55, 121 
Presidency Settlements, 117 
President of the Council of 
State, 158, 159, 160 
Princes, Indian, 25 ; and the 
Federation, 26, 92; Native 
States ruled by, 36; Chamber 
of, 36, 37 ; treaties and 

engagements with, by East 
India Co., 43, 101; their vital 
connection with British India, 
47 ; existing status of, 48 ; 
decorations, titles and salutes 
determined by the Crown, 53, 
103; Protection Act (1934), 
60 n ; autocracy of, 82 ; estab- 
lishment of Federation depen- 
dent on their accession, 94; 
and the Crown, 100 n; and 
the Federal Executive, 126— 
127 

Prisons, 121 

Privy Council, 55, 89 ; Members, 
13; Judicial Committee of, 
129; and laws passed by the 
Indian Legislature, 153; 231; 
not a formal Court of Criminal 
Appeal, 323 ; Appeals from 
the High Court to, 337 
Proclamations of emergency, by 
Governor-General, 185-186 
Property, vesting of, 300, 301 
Prosecution of Public servants, 
protection against, 365-366 
Provinces under Federation, 161 
Provincial Assemblies, 217 
Provincial Autonomy, 26, 28, 
34, 189—208; boundaries of 
the Provincies, 189; Gover- 
nors’ Provinces, 189-191 ; rules 
applicable to, 231; Provincial 
Executive, 191—193; adminis- 
tration of Provincial Affairs, 
195—197; Council of Ministers, 


Provincial Autonomy — contd. 
196-197; Instrument of 
Instructions, 198-199; Advo- 
cate-General for Province, 
203 ; Secretarial Staff of Gov- 
ernor, 206 ; nature of the 
Provincial Executive, 206- 
208; 278; and the powers of 
borrowing, 292 

Provincial Government : status 
of, 32 ; in the position of 
agents to the Government of 
India, 33; 125 

Provincial Governors, 9 

Provincial Judiciary, 330-340; 
Reforms of Lord Cornwallis, 
332-333 ; Indian High Courts 
Acts, 333, 334; Constitution 
of High Courts, 334, 335; 
Jurisdiction and powers of 
High Courts, 336, 337 ; rela- 
tions of High Courts to the 
Government, 339 ; Courts of 
Appeal in Revenue matters, 
339-340 

Provincial Legislative Councils, 
148-149; women members of, 
165 

Provincial Legislatures, 209— 
229; historical, 209-212; con- 
stitution of, 212-216; com- 
position of the Legislative 
Councils, 216; Provincial 
Franchise, 216; provision as 
regards summoning, prorogu- 
ing, and dissolution, 219; 
provisions as to members of 
legislature, 220 ; privileges of 
members, 220—221 ; procedure 
in financial matters, 221-222; 
procedure generally, 223 ; 
Legislative procedure, 224- 
225 ; Governor’s powers to 
promulgate Ordinances during 
Recess, 225 ; powers to pro- 
mulgate Ordinances at any 
time, 226 ;Governor’sActs,226- 
227 ; excluded and partially 
excluded areas, 227-228; pro- 
vision in case of failure of 
constitutional machinery, 229 ; 
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Provincial Legislatures — contd. 
total number of seats, 216; 
legislative competence of, 244 ; 
bills passed by, 245 ; and 
Auditor-General, 295 

Public Accounts Committee, 
155 

Public Services Commissions, 
343, 348, 353; under Act of 
1935, 361-363; functions of, 
362-364; 396 

Public Works, Member for, 117, 
118 

Punjab, the, 36, 106; Governor’s 
Provinces, 162, 189; 212, 214; 
Sikhs in, 215, 216; seats in 
the Provincial Legislatures, 
216 

Railways : Federal Railway 

Authority, 305-307, 352, 396 ; 
composition of Railway 
Authority, 308-310; direc- 
tions and principles to be 
observed by, 310-311 ; finance 
of, 311-312; Railway Rates 
Committee, 313; Railway 
Tribunal, 313-315, 327; re- 
cruitment for railway services, 
352, 355; Railway Board and 
Department, 121, 305; and 
the movement of troops, 131 

Rajput princes, treaties with 
(1799 and 1818), 42 

Rajputs, 9 

Reading, Lord, letter to the 
Nizam of Hyderabad, 25, 46 ; 
and the All-India Federation, 
61 n 

“Regulating Act,” 2, 11, 146, 
331 

Regulations for Bengal, Bombay 
and Madras, 146 

Representatives of the Crown 
as regards relations with the 
Indian States, 160-163 

Repugnancy, provisions as to, 
240 

Reserve Bank of India, and the 
Federation, 133, 142, 243; 

establishment of, 289 ; and the 
Railway Authority, 309 


Responsible Government, con- 
ditions absent from its success- 
ful working, 134; 144; right 
of executive head in a, 188; 
400; in Provinces, 25, 28, 29, 
189-208 

Revenue, 11, 83; of the Federa- 
tion, 176; before the reforms 
of 1919, 271; development 
since 1919, 273-275, 279; 

Courts of Appeal in Revenue 
matters, 339 

Round Table Conference, 25, 
26, 48, 63, 214 n, 216, 217, 
275 

Royal Proclamation (1909), 
27 

Royal Titles Act (1876), 4 

Sadar Amins, Principal, 333 

Sadar Diwani Adalat, 331, 332, 
333 

Sadar Nizamat Adalat, 331, 
332, 333 

Salt monopoly. Government 
control over, 54; salt duties, 
282 

Samuel, Sir Herbert, quoted , 
167-168 n 

Sankey, Viscount, 61 n; judge- 
ments by, 403-404 n 

Sankey Report, 26 

Sapru, Sir Tej Bahadur, memor- 
andum on the White Paper, 
89 ; and the Federal Franchise, 
168 n; favours the Instru- 
ment of Instructions, 136 n; 
and the Joint Committee, 
368-369 n 

Scheduled Castes, number of, 
215 n 

Scott, Sir Leslie, quoted , 51 n 

Scottish Church, Chaplains of, 
364 

Secretariats, Central and Pro- 
vincial, 151 

Secretary of State for India, 11, 
13, 18; a member of the 

British Cabinet, 18; Govern- 
ment of India controlled by, 
19; control of relaxed, 19; 
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Secretary of State for India — - 
contd. 

powers of, 97 ; and the 
Governor -General, 119, 120; 
and Instructions, 200-201 ; 
and the Home Government, 
371; salary and expenditure 
of office, 373, 374; advisers 
to, 378-379; protections from 
proceedings, 392 
Sheriff of Calcutta, 391-393 
Ships, legislation as to, 250 
Sign Manual, Governor- General 
appointed by Commission un- 
der, 100; members of Execu- 
tive Council appointed under, 
121; Governor of a Province 
appointed under, 194 
Sikhs, amount of representation 
for, 161, 165, 215; and the 
Government of India, Act, 
1919, 210; in the Punjab, 
215; in North-West Frontier, 
215 

Simon, Sir John, Statutory 
Commission under, 24 ; Report 
(1930), 25; 48; 59; 76; 

Dyarchy rejected by the 
Commission, 141 ; and Pro- 
vincial Franchise, 216, 274- 
275 

Sind, 35, 36, 106, 189; Governor 
of, 198; 212, 214; seats in 
the Provincial Legislatures, 
216; Judicial Commissioners’ 
Courts at, 333 

Sovereignty of the British 
Crown, 2, 3, 4, 5, 18, 38, 
43 ; Sir H. Maine’s definition 
of the term, 45; Lord Read- 
ing s letter to the Nizam of 
Hyderabad, 25, 36 
Speaker and Deputy Speaker of 
the Federal Assembly, 159, 
160; of Provincial Assemblies, 
219; duties of, 219 

Standing Finance Committee, 
155 

States, number of, 162 
Statute of Westminster, 243, 
246, 403 n 


Statutory Commission, 24, 25, 
48, 59, 76, 124, 141, 390 n; 
financial assessor to, 274, 275 
Suits and Proceedings, pro- 
visions as regards, 302 
Superannuation Acts, 1834- 
1935, 379-380 
Supreme Court, 11 
Surat, trading station at, 9 
Swadeshism, 21 

Taxes and Taxation, 83, 248— 
249, 279, 298, 299. See also 
Finance 

Territorial Constituencies, 217; 
qualification for franchise in, 
218 

Tonk, Nawab of, deposition of, 
45 n 

Transitional Provisions, 394- 
397 

Travancore, 36 

Treaties, 40, 44 ; with Rajput 
princes, 42 ; 43 ; with various 
States, 44 

Tribal areas, jurisdiction over, 
36, 125, 127 

Tupper, C. L., quoted , 52, 54 
Turks, the, 8 

Udaipur, Maharaja of, required 
to remedy abuses, 45 n 
United Provinces, 36, 106; 

Governors’ Provinces, 161, 
189; 212, 214; composition 
of Legislative Council in, 216 

Veterinary Service, Lee Com- 
mission recommendation, 345 
Viceroy, Governor-General in 
Council as, 97, 98 ; definition 
of term, 119 

Victoria, Queen, becomes 
Empress of India, 43 ; 100 n 

War, Great, India’s contribution 
to Allied cause in, 22 
Water supplies, control of, 265— 
267 

Wellesley, Lord, treaties of, 
41, 333 
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Westminster, Statute of. See 
Statute of Westminster 
Wheaton, quoted, 51 n 
White Paper, containing pro- 
posals of British Government, 
26, 85 n; Sir T. B. Sapru’s 
memorandum on, 89 n ; and the 
Federal Assembly, 164, 370 n 
Widows, burning of, suppressed, 
44 


Women, Federal Assembly and, 
165; representation, 216; 
qualifications of, for the 
franchise, 218; qualified to 
hold civil posts, 4160 ; Military 
Widows and Orphans Fund, 
366 

Zamindari right, 4, 214, 330 
Zetland, Marquess of, 110 n 
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